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Considerable latitude is conceded to the 
power of municipalities in the decision just 
rendered by the Supreme Court of the United 
States in the case of the Chicago anti-cigarette 
ordinance, under which one Gundling was 
fined for selling cigarettes without a license. 
The court sustained the constitutionality of 
the ordinance. Premising that regulations 
respecting the pursuit of a lawful trade or 
business are of very frequent occurrence in 
the various cities of the country, the court 
said that what such regulations shall be and 
to what particular trade, business or occupa- 
tion they shall apply are questions for the 
State to determine, and that their determina- 
tion comes within the proper exercise of the 
police power by the State. Unless, the court 
continued, the regulations are so utterly un- 
reasonable and extravagant in their nature 
and purpose that the property and personal 
right of citizens are unnecessarily and in a 
manner wholly arbitrarily interfered with or 
destroyed without due process of law, they do 
not extend beyond the power of the State to 
pass, and form no subject for federal inter- 
ference. This statement of the law by the 
court gives asufficiently liberal interpretation 
of the police power as exercised by the au- 
thorities in local instance. 





The Supreme Court of the United States in 
a recent case, Cummings v. County Board of 
Education, 20 Sup. Ct. Rep. 197, sustained 
the decision of the Supreme Court of Georgia 
in refusing to grant an injunction restrain- 
ing the board of education from maintaining 
a high school for white children only. 
The facts were as follows: The school board, 
for economic reasons, as alleged, temporarily 
suspended the Colored High School in Au- 
gusta, attended by about sixty pupils, in or- 
der, they claimed, that the funds thus saved 
might be diverted toward the education in the 
primary schools of about three hundred chil- 
dren of the same race. The parents of some 
of the negro children thus deprived of school 
privileges, brought suit to restrain the collect- 





ing of so much of the tax as related to the 
colored high schools, and to- restrain the 
board of education from using any of said 
funds for the maintenance of the white high 
schools. In the decision by the supreme 
court, written by Mr. Justice Harlan, he says: 
‘‘We are not permitted by the evidence in the 
record to regard that decision as having been 
made with any desire or purpose on the part 
of the board to discriminate against any of 
the colored children of the county on account 
of their race. The State court did not deem 
the action of the board of education in sus- 
pending temporarily and for economic rea- 
sons the high school for colored children a 
sufficient reason why the defendant should be 
restrained by injunction from maintaining an 
existing high school for white children. It 
rejected the suggestion that the board pro- 
ceeded in bad faith or had abused the discre- 
tion with which it was invested by the statute 
under which it prozeeded, or had acted in 
hostility to the colored race. Under the cir- 
cumstances disclosed, we cannot say that this 
action of the State court was, within the 
meaning of the fourteenth amendment, a de- 
nial by the State to the plaintiffs and to those 
associated with them of the equal protection 
of the laws or of any privileges belonging to 
them as citizens of the United States. We 
may add that while all admit that the benefits 
and burdens of public taxation must be 
shared by citizens without discrimination. 
against any class on account of their race, 
the education of the people in schools main- 
tained by State taxation is a matter belong- 
ing to the respective States, and any inter- 
ference on the part of federal authority with 
the management of such schools cannot be 
justified except in the case of a clear and un- 
mistakable disregard of rights secured by the 
supreme law of the land.’’ 

In this connection reference may be had to 
the recent case of Elizabeth Cisco v. The 
School Board of the Borough of Queens, New 
York City. Mrs. Cisco’s children were sent to 
the common or public schools in that borough, 
but admittance was refused them on account 
of their color, and they were ordered to the 
separate colored school. She refused to send 
them there—a plan also adopted by her hus- 
band before his death. Mr. Cisco was twice 
tried before a jury and acquitted each time on 
the charge of violating the Compulsory. Educa- 
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tion Act, because he refused to send his 
children to the colored schools when admit- 
tance was denied them to the white school. 
Mrs. Cisco applied for a mandamus to com- 
pel the board to receive her children in the 
common schools. At special term her mo- 
tion was denied, the court following the de- 
cision of People ex rel. King v. Gallagher, 93 
N. Y. 438. She then appealed to the Court 
of Appeals. This court, in affirming the 
decisions of the lower court, sustained the 
right of a Board of Education to adopt and 
carry out rules forthe management of schools. 

It may be said to be a well settled 
doctrine that any equality of right does 
not involve the necessity of educating chil- 
dren of both sexes, or children without re- 
gard to their attainments or age in the same 
school. Any classification which preserves 
substantially equal school advantages does not 
impair any rights, and is not prohibited by 
the constitution of the United States. Equal- 
ity of rights is not necessarily identity of 
rights. Bertonneau v. Board of Directors, 3 
Woods (U. S.), 177; State v. McCann, 21 
Ohio St. 211. Where no separate schools 
are provided it has been held by two courts 
that colored pupils cannot be legally excluded 
from other schools, and that a writ of man- 
damus will lie to compel the school authori- 
ties to receive the pupils thus debarred from 
educational privileges. State v. Duffy, 7 
Nev. 342; Knox v. Board of Education, 45 
Kan. 152. 








NOTES OF IMPORTANT DECISIONS. 


CARRIERS OF PASSENGERS — EXPRESS MES- 
SENGERS — LIMITATION OF LIABILITY. — It is 
held by the Supreme Court of the United States, 
in the case of Baltimore & Ohio S. W. Ry. Co. v. 
Voigt, 20 Sup. Ct. Rep. 385, that an express mes- 
senger occupying an express car, in charge of 
express matter, in pursuance of a contract be- 
tween the railroad company and the express 
company, is not a passenger within the meaning 
of the rule of public policy which denies the valid- 
ity of contracts limiting the liability of a carrier 
to a passenger for negligence, and cannot recover 
of the railroad company for injuries sustained in a 
collision, where the contract between the com- 
panies exempts the railroad company from such 
liability, while his own contract, voluntarily 
entered into as a condition of employment, as- 





sumes all such risks and stipulates that he will 
indemnify and hold his employer harmless from 
all liability for such accident or injury. Mr. 
Justice Shiras, for the court, delivered a large 
and exhaustive opinion, the principles of law 
applicable to the case being stated as follows: 

“The circuit judge thought the case could not 
be distinguished from the case of New York C. 
R. Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 627, 
where a recovery was maintained by a drover in- 
jured while traveling on a stock train on the New 
York Central Railroad Company proceeding from 
Buffalo to Albany, on a pass which certified that 
he had shipped sufficient stock to give him a 
right to pass free to Albany, but which provided 
that the acceptance of the pass was to be consid- 
ered a waiver of all claims for damages or in- 
juries received on the train. This court held that 
a drover traveling on a pass, for the purpose of 
taking care of his stock on the train, is a pas- 
senger for hire, and that it is not lawful for a 
common carrier of such passenger to stipulate for 
exemption from responsibility for the negligence 
of himseif or his servants. ‘This case has been 
frequently followed, and it may be regarded as 
establishing a settled rule of policy. Grand Trunk 
R. Co. v. Stevens, 95 U. S. 655, 24 L. Ed. 535; 
Liverpool & G. W. Steam Co. v. Phenix Ins. Co. 
129 U. S. 397, 32 L. Ed. 788, 9 Sup. Ct. Rep. 469. 

“The principles declared in those cases are 
salutary, and we have no disposition to depart 
from them. At the same time it must not be for- 
gotten that the right of private contract is no 
small part of the liberty of the citizen, and 
that the usual and most important function of 
courts of justice is rather to maintain and enforce 
contracts than to enable parties thereto to escape 
from their obligation on the pretext of public 
policy, unless it clearly appear that they con- 
travene public right or the public welfare. It 
was well said by Sir George Jessel, M. R., in 
Printing & N. Registering Co. v. Sampson, L. R. 
19 Eq. 465: ‘It most not be forgotten that you are 
not to extend arbitrarily those rules which say 
that a given contract is void as being against 
public policy, because if there is one thing which 
more than another public policy requires it is 
that men of full age and competent understanding 
shall have the utmost liberty of contracting, and 
that their contracts, when entered into freely and 
voluntarily, shall be held sacred, and shall be en- 
forced by courts of justice. Therefore you have 
this paramount public policy to consider, — that 
you are not lightly to interfere with this freedom 
of contract.’ 

‘Upon what principle, then, did the cases 
relied on proceed, and are they applicable to the 
present one? They were mainly two. First, the 
importance which the law justly attaches to 
human life and personal safety, and which there- 
fore forbids the relaxation of care in the trans- 
portation of passengers which might be occa- 
sioned by stipulations relieving the carrier from 
responsibility. ‘This principle was thus stated 
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by Mr. Justice Bradley in the opinion of the court 
in tbe case of New York C. R. Co. v. Lockwood: 
‘In regulating the public establishment of com- 
mon carriers, the great object of the law was to 
secure the utmost care and diligence in the per- 
formance of their important. duties, — an object 
essential to the welfare of every civilized com- 
munity. Hence the common-law rule which 
charged the common carrier as an insurer. Why 
charge him as such? Plainly, for the purpose of 
raising the most stringent motive for the exercise 
of carefulness and fidelity in his trust. In regard 
to passengers the highest degree of carefulness 
and diligence is expressly exacted. In the one 
case the securing of the most exact diligence and 
fidelity underlies the law, and is the reason for 
it; in the other, it is directly and absolutely 
prescribed by the law. It is obvious, therefore, 
that if a carrier stipulate not to be bound to the 
exercise of care and diligence, but to be at liberty 
to indulge in the contrary, he seeks to put off the 
essential duties of his employment. And to assert 
that he may do so seems almost a contradiction 
in terms.’ 

‘‘The second fundamental proposition relied on 
to nullify contracts to relieve common carriers 
from inability for losses or injuries caused by 
their negligence is based on the position of ad- 
vantage which is possessed by companies exer- 
cising the business of common carriers over those 
who are compelled to deal with them. And 
again we may properly quote a passage from the 
opinion in the Lockwood case as a forcible state- 
ment of the situation: ‘The carrier and his cus- 
tomer do not stand on a footing of equality. The 
latter is only one individual of a million. He 
cannot afford to higgle, or stand out and seek 
redress in the courts. His business will not admit 
such a course. He prefers, rather, to accept any 
bill of lading, or sign any paper the earrier 
presents; often, indeed, without knowing what 
the one or the other contains. In most cases he 
has no alternative but to do this or abandon his 
business. * * * If the customer had any real 
freedom of choice, if he had a reasonable or 
practicable alternative, and if the employment of 
the carrier were not a public one, charging him 
with the duty of accommodating the public in 
the line of his employment, then, if the customer 
chose to assume the risk of negligence, it could 
with more reason be said to be his private affair, 
and no concern of the public. But the condition 
of things is entirely different, and especially so 
under the modified arrangements which the car- 
rying trade has assumed. The business is almost 
concentrated in a few powerful corporations, 
whose position in the body politic enables them 
to control it. They do, in fact, control it, and 
impose such conditions upon travel and trans- 
portation as they see fit, which the public is com- 
pelled to accept. These circumstances furnish an 
additional argument, if any were needed, to show 
that the conditions imposed by common carriers 
ought not to be adverse (to say the least) to the 
dictates of public policy and morality.’ 





‘¢‘U pon these principles we think the law of to- 
day may be fairly stated as follows: 1. That 
exemptions claimed by carriers must be reason- 
able and just, otherwise they will be regarded as 
extorted from the customers by duress of cir- 
cumstances, and therefore not binding. 2. That 
all attempts of carriers, by general notices or 
special contract, to escape from liability for losses 
to shippers, or injuries to passengers, resulting 
from want of care or faithfulness, cannot be 
regarded as reasonable and just, but as con- 
trary to a sound public policy, and therefore 
invalid.” 





GAMING—CONTRACTS—MONEY ADVANCED FOR 
GAMBLING.—CONFLICT OF LAws.—In Schoen- 
berg v. Adler, 81 N. W. Rep. 1053, decided by the 
Supreme Court of Winconsin, it appeared that 
defendant lost at poker, in Colorado, and re- 
quested plaintiff, who was present at the games, 
to pay his losses, which he did. An action was 
brought in Wisconsin to recover the money so 
advanced, in which the statute of Colorado in 
reference to gambling contracts, though not 
pleaded or introduced in evidence, was admitted 
to be practically the same as Rev. St. (sec. 4538) 
of Wisconsin, providing that all promises, where 
the whole or any part of the consideration shall 
be the repayment of money lent or advanced at 
the time and for the purpose of any game, shall 
be void. It was held that the agreement sued on 
was void under the Wisconsin statute, and, in 
view of the admission made, that the Colorado 
statute by which the case was governed was the 
same, plaintiff was not entitled to recover. The 
court said in part: 

“The undisputed evidence is to the effect that 
the defendant engaged in four of the games of 
poker mentioned with the plaintiff and other 
gentlemen; that the defendant also engaged in 
one other of the games of poker mentioned, to- 
wit, that in which he lost to S, at whieh the 
plaintiff was present and witnessed the same 
throughout; that the defendant lost the several 
amounts stated in such games, respectively, but 
paid none of such losses himself; that all of such 
games were played at the ‘Progress Club and 
Brown Hotel,’ therein mentioned; that it was a 
rule of such clubs, generally, for a member of the 
club who introduced a stranger to be responsible 
for his losings, whether he was directed by the 
loser to pay or not; that the defendant was a 
stranger to the club at the time the games men- 
tioned; that the defendant lost in the first of such 
games, and told the plaintiff to make his losses 
good, and he would settle with him for the 
amount; that the defendant told the winner of 
that game that the plaintiff would fix it up with 
him; that each and all such five persons who so 
won from the defendant were present when the 
defendant made such statements; that the de- 
fendant repeated such statements at the close of 
each of such five games; that the defendant told 
the plaintiff to pay such losses, and he would make 
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it all right with him, and the plaintiff told him 
he would pay his losses after the games, respect- 
ively, were ended; that the defendant told each 
of such five several winners that the plaintiff 
would settle for him; that the plaintiff did so ad- 
vance to the several winners the several sums 
mentioned, in pursuance of such requests of the 
defendant; that at the close of the several games 
the defendant gave to the plaintiff a written 
memoranda of his several losses to be so advanced 
and paid by the plaintiff; that two days after the 
games the defendant wrote to the plaintiff a 
letter, asking him to wait on him for about two 
weeks, and that he would then make such pay- 
ments; that some three months afterwards the 
defendant again wrote to the plaintiff that he had 
treated the plaintiff shamefully, but had been un- 
fortunate and was unable to pay him anything. 
The contention is that such evidence brings the 
case within the condemnation of our statute, 
which declares, in effect, that ‘all promises, 
agreements, notes, bills, bonds or other con- 
tracts * * * where the whole or any part of 
the consideration of such promise, agreement, 
* * * or other security shall be for money or 
other valuable thing whatsoever won or lost, laid 
or staked, or betted at or upon any game of any 
kind or under any name whatsoever, or by any 
means * * * orfor the repayment of money 
or other thing of value, lent or advanced at the 
time and for the purpose of any game, play, bet 
or wager, or of being laid, staked, betted or wa- 
gered thereon, shall be absolutely void.’ Sec. 4538, 
Rev. St. The promise, agreement, or contract 
upon which this action is brought was certainly 
of the kind declared to be illegal and void by 
that statute. The amount lost by the defendant 
and won by the winner of each of the five games 
was the only consideration for the promise. The 
promises were made at the time and for the 
purposes of the games. The defendant was ap- 
parently a stranger to all present except the 
plaintiff. The rule of such clubs, generally, as 
indicated, is that the membcr who introduces a 
stranger is responsible for his losings, whether 
directed by the loser to pay or not. Here the 
plaintiff was directed by the defendant at the 
time of, and before the conclusion of, the first 
game, to pay such losings, and the plaintiff 
promised to do so. Of course, penal statutes 
must be strictly construed. But the case proved 
clearly comes within the language of the statute, 
and, if it is applicable, the alleged promise is void. 
Barnard v. Backhaus, 52 Wis. 593,6 N. W. Rep. 
252, and 9 N. W. Rep. 595; Everingham v. 
Meighan, 55 Wis. 354, 13 N. W. Rep. 269; Plank 
v. Jackson, 128 Ind. 424, 26 N. E. Rep. 568, and 
27 N. E. Rep. 1117. In this country wagering 
contracts have been held to be void even at com- 
mon law, and in the absence of statute. Bunn v. 
Riker, 4 Johns. 426; Rust v. Gott, 9 Cow. 169; 
Bettis v. Reynolds, 34 N. Car. 344; Emerson 
v. Townsend (Md.), 20 Atl. Rep. 984.”” 








CONTRACT — MUTUAL PROMISES — RIGHT 
WAIVED — CONSIDERATION. — A case recently 
decided by the Missouri Court of Appeals,—Ger- 
map, Trustee, v. Gilbert—discusses in a learned 
manner a feature of the law of contracts and the 
consideration for same as to which the distinctions 
are somewhat refined, though none the less im- 
portant and practical. The principles laid down 
by the court were that a promise to waive an 
existing right is a sufficient consideration for a 
promise by another and the mutual promises if 
reciprocally dependent and simultaneous form a 
binding contract even though oral. The court 
says in part: 

‘The general rule is that in order to support an 
action the promise must have been made upon 
legal consideration moving from the promisee to 
the promissor; there must be either a benefit to 
the maker of the promise or the waiver of some 
legal right, a loss, trouble or inconvenience to, 
or a charge or obligation resting upon the party 
to whom the promise is made. Givens v. Corse, 20 
Mo. App. 132; Brownlow v. Wollard, 66 Mo. App. 
636; Houck v. Frisbee, 66 Mo. App. 16; Block 
v. Elliott, 1 Mo. 275; Halsa v. Halsa, 8 Mo. 303; 
Hudson v. Busby, 48 Mo. 35; Williams v. Jensen, 
75 Mo. 681; Beach on Contr., sec. 5 and note 1. 
Consideration means not so much that one party 
is profited as that the other abandons some legal 
right in the present, or limits his legal freedom 
of action in the future as an inducement for the 
act or promise for the first. It does not matter 
whether the party accepting the consideration 
has any actual benefit thereby or not — it is 
enough that he accepts it, and that the party 
giving it does thereby undertake some burden or 
lose something which in contemplation of law 
may be of value. Wald’s Pollock on Contr. 167. 
It is well settled that a promise is a sufficient 
consideration for a promise. Moss v. Green, 41 
Mo. 389; Lindell v. Rokes, 60 Mo. 249. A promise 
to do a thing is just as valuable a consideration 
as the actual doing of it would be. The promises 
to constitute a consideration for each other must 
be concurrent or become binding at the same 
time, otherwise each will be without consider- 
ation at the time it is made and both must be 
nuda pacta. In bilateral contracts—that is, where 
the consideration for a promise is a promise — 
the whole agreement may be intended by the 
parties to the contingent and to come into effect 
only at the will of one of the parties. 

“The promissor is in the position of one who has 
made a continuing offer which, though it may be 
withdrawn before anything is done by the prom- 
isee, will become binding when it is accepted by 
him, either by giving the contemplated promise 
in return or by doing the acts contemplated. In 
giving the promise or otherwise supplying the 
consideration he supplies the element of mutual- 
ity. A contingent promise may form a consider- 
ation for a promise given in return. If a person 
agrees to buy, and another to sell all the sup- 
plies of a certain kind the former may need, or 
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that the latter may have to sell, or if one party 
binds himself absolutely to take all the supplies 
he may need, not merely to take what supplies 
he may choose to take; and the other binds him- 
self absolutely to sell all he may have to dispose 
of, there is no want of mutuality. Each promise 
is a consideration for the otaer and the contract 
in each case is binding. Somewhat similar in 
character are the considerations which consist of 
conditional promises; as, for instance, where a 
person promises to do something for a reward, 
but the other party only binds himself to pay the 
reward upon the happening of an event which 
may not be under the contract of either party. 
In the one case the promise depends for its ful- 
fillment upon a condition precedent; in the other 
it is liable to be defeated by a condition subse- 
quent. In neither case does the conditional char- 
acter prevent it from forming a sufficient con- 
sideration for promises given in return. Clark 
on Contr., sec. 75, and cases cited. 

‘‘The consideration for a promise may well be 
contingent; that is, it may consist in the doing 
of something by the promisee which he need not 
do unless he chooses, but which being done by 
him, the contract is complete and the promise 
binding. Wharton on Contr., sec. 524. When one 
person says to another, ‘I will promise to doa 
particular thing if you will promise’ to do a 
certain other thing.’ If this is agreed to by such 
other, there is a contract. Promises, therefore, 
to lend support to each other must be reciprocally 
dependent. When forming an oral contract, they 
must be simultaneous. Wharton on Contr., sec. 
523; Nichols v. Raynbred, Hobart’s Rep. 220. 
Such a contract is executory on both sides. The 
law when called upon to define it requires value 
for value. If there be a quid pro quo it is valid. 
The consideration for a promise is executory 
when it is a promise given in return to do some- 
thing in the future. It is, however, none the less 
valid because of its executory character. Clark 
on Contr., 196.” 





CRIMINAL LAW—LARCENY — GOOD FaITH— 
ADVICE OF COUNSEL.—In People v. Slayton, 82 
N. W. Rep. 205, decided by the Supreme Court 
of Michigan, it was held in a prosecution for lar- 
ceny, where the defense was that defendant took 
the property as the agent of another, believing it 
to be the property of such other, that an instruc- 
tion that if he took possession of the property on 
claim of ownership in his principal he would not 
be guilty of larceny, even though he was mistaken 
as to such ownership, if the taking was in good 
faith, was proper. It was further held that 
an instruction ona trial for larceny that if de- 
fendant took the property in question as that of 
his principal on the advice of counsel, after he 
had submitted to the counsel all the facts known 
to him, and acted on his advice in good faith, he 
would not be guilty of larceny, is erroneous, as 
requiring all the facts to be stated to the attorney. 
The court said in part: 





“The trial judge instructed the jury: 

‘* sTf the respondent took the horse in question 
under the note produced in this case,and in so doing 
was acting for A. Kahn, and in the belief that said 
A. Kahn owned said horse, then said respondent 
would have aright to do what he did, and your 
verdict must be not guilty. Even if the jury 
should find that said note had been fraudulently 
changed, that fact itself would not render the re- 
spondent guilty of larceny in taking said horse. 

‘* *An officer or agent who takes possession of 
property under a chattel mortgage or note to en- 
force the collection of a debt would not be guilty 
of larceny if it should afterwards appear that said 
chattel mortgage or conditional note was forged 
or fraudulently changed by some other person 
unknown to the respondent. Soin this case the 
respondent cannot be found guilty on the mere 
fact that the note has been fraudulently changed, 
if you find it has been changed; still you must 
acquit the respondent unless you find that he 
feloniously took said horse with the intent and 
for the purpose of stealing him and depriving the 
owner of his property. If the respondent took 
said horse on the claim of ownership in A. Kahn, 
and to enforce the claim of A. Kahn against said 
horse, even though said respondent was mistaken 
as to the genuineness of said note—that is to say, 
if he believed in the genuineness of the note—still 
he would not be guilty of larceny, and your ver- 
dict should be not guilty in such case. 

‘ «There can be no crime without criminal in- 
tent, and crime cannot be inferred from secretly 
or clandestinely taking property—taking posses- 
sion of property on claim to own, or of property 
claimed to be owned by another, by whom the 
party is employed to act in taking the same—but 
such fact and circumstances may be taken into 
consideration by the jury in aiding them to come 
to a conclusion of the bona fides of the taking of 
the property. By ‘bona fides’ I mean the good 
faith of the taking—whether with a felonious in- 
tent or a criminal intent. 

“¢The wrongful taking of the property would 
not make it larceny, nor would the taking of this 
property, after knowing it was in dispute, or that 
it was claimed that there had been a forgery com- 
mitted, make it larceny; but in addition to this 
there must have been a criminal intent, or a tak- 
ing and carrying away with a felonious intent, 
beyond a reasonable doubt, or your verdict must 
be not guilty.’ 

“This charge was repeated, in effect, several 
times over, and was all that respondents had a 
right to claim upon that branch of the case. 

“Tt is said that, as respondent was acting under 
the advise of counsel, this disproved the neces- 
sary criminal intent to constitute larceny. Cit- 
ing People v. Schultz, 71 Mich. 315, 38 N. W. 
Rep. 868. The jury were instructed as follows: 
‘If you find the respondent, Mr. Slayton, was 
acting’ under the advice of an attorney in this 
case—that he followed the advice and instructions 
of such attorney—this would do away with the 
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necessary criminal intent, and you will find the 
respondent not guilty. In order for that to be an 
excuse for the respondent, however, he must act 
strictly under the advice of counsel, and he must 
in good faith believe that the advice—that is, he 
must submit to counsel all the facts known to 
him, and then act under such advice in good faith. 
A person may not, who was intending to commit 
a wrong, tell part of the facts and circumstances 
to counsel, and then act under advice of counsel. 
It is necessary that he must act in good faith, 
even when acting on the advice of counsel; but a 
person may rely upon counsel, if he states to the 
counsel all of the facts and circumstances.’ In 
our opinion, the advice of counsel has no sig- 
nificance in this case, except as a circumstance 
bearing upon the respondent’s good faith. The 
question was introduced by his counsel by their 
nineteenth request to charge, which was as fol- 
lows: ‘Gentlemen of the jury, if you find that 
the respondent, Mr. Slayton, was acting under 
the advice of an attorney in this case—that he fol- 
lowed the advice and instructions of such attor- 
ney—this would do away with the necessary 
criminal intent, and you will find the respondent 
not guilty.” Thisrequest was not and should not 
have been given, but that does not justify the in- 
struction given. Ina case of malicious prosecu- 
tion, the instruction given would perhaps have 
been proper, but in a criminal case like this there 
is no such limitation upon the defense of good 
faith as that advice of counsel may not be relied 
upon unless all facts are stated to counsel. We 
are of the opinion that the language of the charge 
in this particular was injurious.”’ 





DEEDS—DELIVERY — ACCEPTANCE — GIFTS— 
Equity.—In Pratt v. Griffin, decided by the Su- 
preme Court of Illinois, defendant’s husband, in 
anticipation of death, transferred real estate to 
defendant, who contemporaneously executed 
deeds of the same property to plaintiffs, which 
deeds were kept by the husband till his death, 
three months later, and since then by defendant. 
It was not shown what estate these deeds con- 
veyed, nor when they were to take effect, nor 
that they were ever accepted by complainants. 
It was held, that there was no delivery of the 
deeds, sufficient to pass any title to plaintiffs and 
that where deceased transferred real estate to his 
wife, who at the same time executed deeds to 
plaintiffs, and handed them to deceased, who 
kept them till his death, three months later, such 
facts established an imperfect gift, only, and not 
a trust which a court of equity would enforce. 
The court says: 

“Tt may be true, as alleged in the bill, that 
James F. Griffin was devotedly fond of appellants, 
and lavished his love and affection upon them, 
and that he had assured them that, in the dispo- 
sition of his property, he intended to make them 
the objects of his bounty. Buta court of equity 
cannot grant relief upon such allegations, if true. 
If Griffin intended to give his property to appel- 





lants, he could have done so by making a will at- 
tested in the mode required by law, or he might 
have conveyed his property to them by the exe- 
cution and delivery of a deed. But he did neither, 
and it must be presumed,in the absence of a 
will, or a deed properly executed and delivered, 
that he did not intend to give appellants his prop- 
erty. Moreover, instead of giving his property 
to appellants, he conveyed it, by deed absolute in 
terms, to his wife, and she and her husband, as 
the bill states, then made deeds to the appellants, 
which were placed in the hands of the husband, 
and retained by him until his death. What the 
form, tenor, or effect of these deeds was the bill 
does not disclose, and it is alleged that appellants 
do not know. It is not shown by the bill when 
these deeds were to take effect, nor is it disclosed 
what estate was conveyed—whether in fee, for 
life, or for a term of years. Nor was it shown by 
the bill that the purported conveyance was ever 
accepted by appellants. We think it is plain that 
no decree could be predicated on such loose and 
uncertain allegations as are found in complain- 
ants’ bill. In order to make a deed operative to 
pass title to real estate, there must be, not only a 
delivery of the deed by the grantor, but also an 
acceptance by the grantee. The acceptance is 
as essential as the delivery ; and when the accept- 
ance is not proven, and the facts do not justify 
the presumption of law that the grantee has ac- 
cepted, the title does not pass. Moore v. Flynn, 
135 Ill. 74,25 N. E. Rep. 844. Was there a de- 
livery of the deeds in question? In Bryan v. 
Wash, 2 Gillman, 557, in discussing what consti- 
tues a delivery, it is, among other things, said 
(page 565): ‘No particular form or ceremony is 
necessary to constitute a delivery. It may be by 
acts without words, or by words without acts, or 
by both. Anything which clearly manifests the 
intention of the grantor and the person to whom 
it is delivered that the deed shall presently be- 
come operative and effectual, that the grantor’ 
loses all control over it, and that by it the grantee 
is to become possessed of the estate, constitutes 
a sufficient delivery. The very essence of the de- 
livery is the intention of the party.’ The rule in- 
dicated has been approved in subsequent cases. 
Under the rule thus laid down, can it be said that 
there was here a delivery? Was it intended that 
the deeds should presently tecome operative and 
effectual? Did the grantors loss all control over 
them? The deeds were in the hands of James F. 
Griffin, one of the grantors, from the date of 
their execution, January 23, 1899, until April 28, 
1899, — a period of over three months; and, if it 
had been intended that the deeds should presently 
become operative, why did not Griffin pass them 
over to appellants? He had ample time to do so, 
and the fact that he took no steps whatever to 
pass over the deeds to appellants shows plainly, 
to our minds, that the grantors did not in- 
tend the instruments should become effectual. 
Moreover, it does not appear that the grantors 
lost control over the deeds. After the deeds had 
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been executed and acknowledged, if they had 
been delivered to a stranger for the grantees 
therein named, such an act would have con- 
stituted a valid delivery. But such was not the 
case. Griffin and his wife had both executed the 
deeds. They were both grantors. Now, while 
the bill shows that the deeds passed into Griffin’s 
possession, and remained there until his death, 
we think the possession of one grantor was the 
possession of the other, unless it appeared that 
the wife, after the execution of the deeds, did 
something manifesting an intention om her part 
that ber husband should hold the custody and 
possession of the deeds for the grantees therein 
named. Nothing. however, of that character 
appears in the bill. No act or declaration on 
behalf of the wife is shown which indicated an 
intention on her part that the possession of the 
deeds by her husband was intended as a delivery. 
It is, however, claimed in the argument that 
under the rule laid down in Sneathen v. Sneathen, 
104 Mo. 207, 16 S. W. Rep. 497, and White v. 
Pollock, 117 -Mo. 469, 22 S. W. Rep. 1077, the 
delivery of the deed to the husband was a valid 
delivery. But upon an examination of those cases 
it will be found that the facts under which those 
cases were decided were so different from the 
facts in this case that they cannot control. In 
the Sneathen case, when the deeds were executed 
and acknowledged, the grantor gave them to his 
wife, and directed her to put them away, and 
give them to the grantees the first time she 
saw them. In the other case the grantor made a 
conveyance to his son, and placed the deed in 
the hands of his wife for the son, saying: ‘Here 
is Daniel’s deed. I want you to take it, and take 
care of it for him.’ The son was present, and 
consented that the deed might be placed in the 
hands of his mother for him. No such case was 
made here. No directions were given that the 
deeds should ever be delivered. The amended 
bill, when fully considered, may show a desire 
on the part of Griffin, in the disposition of his 
property, to help the appellants, but that in- 
tention was never carried out in such a manner 
as to authorize a court of equity to grant any 
relief. 

‘In regard to the suggestion in the argument 
that the facts set up in the bill are sufficient to 
establish a trust which a court of equity may 
enforce, it is sufficient to say that the facts alleged 
do not constitute an executed trust. The trans- 
action, giving it all that in justice can be claimed 
for it, was a mere imperfect gift: and the rule is 
well established, as held in McCartney v. Ridg- 
way, 160 Ill. 129, 43 N. E. Rep. 826, 32 L. R. A. 
555, that a court of equity will not aid a mere 
volunteer to carry into effect an imperfect gift 
or executory trust. The judgment will be af- 
firmed. Judgment affirmed.” 








CONTRACTS UNILATERAL AND BI- 
LATERAL. 


IL. : 

The purpose of this second article is to draw 
attention to some recent rulings in the other 
class of promises, 7. e., those made in consid- 
eration of promises. In such cases the prom- 
ises are said to be mutual, the contract bilat- 
eral. If A says to BI will sell you my horse 
for $100, this is an offer of a promise to sell 
the horse for $100 on condition that B prom- 
ises to pay $100 for the horse. Until Baccepts, 
i. e., notifies A that he promises the $100, 
there is no contract. A is not bound to any- 
thing, and if he withdraws the offer, as he has 
a right to do before B notifies him of his 
promise, the offer is at an end; there is noth- 
ing left to accept. Which party spoke first, 
the offeree to accept or the offerer to retract, 
and whether the words employed amounted 
to a reception or rejection is, if the negotia- 
tions are not in writing, a question of fact for 
the jury. Or, as already pointed out,' the of- 
ferer may require the acceptance to be made 
within a specified time, and if no time is pre- 
sented, the offer continues only for a reason- 
able time, and in all cases it may be with- 
drawn before notification of acceptance. 

It sometimes happens, however, that while 
the offeree has formally accepted the offer, 
yet the terms of the offer are such that the 
offeree, while agreeing to what the offerer has 
asked, has himself really promised nothing ; 
he has not made any agreement binding on 
himself—and though the one is bound the 
other is not; in other words, the engagement 
lacks mutuality, and the contract is unen- 
forceable under the rule that both parties 
must be boand or neither is bound.? 

Recent illustrations of this principle are (1) 
Vogel v. Pekoc,®? where a master agreed to 
employ a person as long as he was ‘*satisfac- 
tory,’’ and the latter agreed to give two 
weeks’ notice of his intention to quit the em- 
ployment or to forfeit $25; (IL) Davie v. 
Lumberman Co.,* where the plaintiff made 
an agreement with defendant to work in its 
mine and to receive $150 per ton for all the 
ore they produced ‘‘as long as they could 


1 Ante, p. 305. 

2 Laws. Contr. § 97, and cases cited; Warren v. 
Costello, 109 Mo. 338. 

342 N. W. Rep. 386 (Ill. 1895). 

453 N. W. Rep. 625 (Mich. 1892). 
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make it pay;’’ (IIL) Kolb v. Bennett Land 
Co.,° where a landowner appointed a corpora- 
tion his agent for the sale of land within a 
certain time, agreed to aid it in making the 
sale and to payit a commission, regardless of 
who made the sale; (IV) Prescott v. Hughes,® 
where insurance agents wrote the plaintiff 
that they would renew his policy when it ex- 
pired, unless notified to the contrary, and 
the insured relying thereon did not reply; 
(V) Woolsey v. Ryan,’ where one person 
agreed to perform services for another in con- 
sideration of certain payments to be made, 
and with certain funds and other assistance 
to be furnished by the other, but there was 
no corresponding agreement with such other 
to accept the services and furnish the funds 
and assistance; (VI) Harvester King Co. v. 
Mitchell &c.Co.,° where one party agreed to or- 
der from the other all of certain machines and 
extras required tosupply the trade of a certain 
territory, which the second party agreed to 
furnish ‘‘without any liability for damages 
for failure from any cause to furnish such ma- 
chines and extras;’’ (VII) Stanton v. Sin- 
gleton® where the defendants owning, with 
another, certain mines, agreed that plaintiff 
should have 30 days’ option on a half interest 
therein; that the option should be void if 
plaintiff should fail to exercise it within the 
time, and, in case he accepted, he should 
spend $10,000 in opening or developing the 
properties andin building a stamp quartz 
mill, and should have the right to form as 
many corporations as he should deem proper, 
the profits from stock of which or money re- 
ceived to be equally divided between the par- 
ties; that, if plaintiff should fail to begin 
active operations within 30 days, the contract 
should be void, and, in case plaintiff failed 
to fully carry out the contract, all money ex- 
pended by him should be forfeited, and the 
properties returned to defendants; (VIII) 
Gulf, etc. R. Co. v. Winton,” where an em- 
ployee released a railroad from liability for a 
personal injury in consideration ‘‘of employ- 
ment by said company for such time and in 
such capacity as may be satisfactory to said 
company and not longer or otherwise.”’ 


521 South. Rep. 232 (Miss. 1897). 
641 Atl. Rep. 352 (N. H. 1898). 

7 54 Pac. Rep. 664 (Kan. 1898). 

8 89 Fed. Rep. 178 (1898). 

959 Pac. Rep. 146 (1899). 

1026 S. W. Rep. 770 (Tex. 1894). 





In case I, the employee having left without 
giving the notice, it was held the contract be- 
ing void for want of mutuality the penalty of 
$25 could not be recovered. Said the court: 
‘*The parties of the first part practically agree 
to do nothing. There is mutually no obliga- 
tion imposed upon them by the contract. The 
only portion of the contract claimed to impose 
any obligation on parties of first part is the 
following: ‘The said parties of the first part 
agree to employ the said party of the second 
part to perform such work as they may assign 
to him from time to time, such service to con- 
tinue only so long as satisfactory to the said 
parties of the first part.’ What obligation 
does this impose? When are they to employ 
the party of the second part? What sum are 
they to pay him? How long is the employ- 
ment to continue? Suppose they refuse to 
employ the party of the second part, can an 
action for damages be maintained for a breach 
of the contract? The answers to these enig- 
masis obvious. We think it is plain that the 
parties of the first part were not bound under 
the terms of the contract to employ the party 
of the second part for a single day or hour, 
and, if they had absolutely refused to employ 
him, he was without remedy in any court of 
the country. It may be true that the plaint- 
iff might have entered into. a contract which 
would require him to give two weeks’ notice 
before he could quit the service of his em- 
ployer without being liable to respond in dam- 
ages as might reasonably be provided in the 
contract, but no such case is presented by the 
record. Here the contract implies no obliga- 
tion on one of the parties, and hence it is void 
for want of mutuality.’’ 

In case II the defendant refused to allow 
the plaintiffs to continue their work and they 
sued for damages, but were denied a recov- 
ery on the ground that they had not bound 
themselves to do anything. ‘‘Where,’’ said 
the court, ‘‘a party agrees to sell articles of 
merchandise, or deliver the productions of his 
labor to another at a certain price as long as 
he can make it pay, every one must clearly 
understand that the term is dependent on con- 
ditions over which the promisee has no con- 
trol, and, in so far as any one has the power 
to make the term effective, it is lodged solely 
in the promisor, who by judicious purchases 
or skillful manipulations of labor may be able 
to make a transaction pay when a more Care- 
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less, negligent, or improvident person would 
be unable to do so. This serious element of 
uncertainty destroys all mutuality in the con- 
tract, and gives the promisor full power to 
say when a further execution of the contract 
will not be advantageous, because he cannot 
make it pay. Contracts cannot arise where 
there is no mutuality, nor can they arise from 
the action of one party alone where the other 
has no power to prevent his action.’’ 

In case III before the specified time had 
arrived the landowner sold the land himself, 
and the company brought suit for its com- 
missions, but was unsuccessful ‘‘The stipula- 
tions of Kolb,’’ said the court, ‘‘were purely 
unilateral. The land company was not a 
party to the power of attorney. It paid no 
consideration. It entered into no correlative 
obligation. Ifit had taken no steps whatever 
in the execution of the purposes of the agency, 
it would not have incurred any liability to 
Kolb. He could not have sued it for dam- 
ages fornon-performance. If it had obtained 
a purchaser, even with the assistance of Kolb, 
ready and willing to buy, then its rights 
would have been perfect under contract sus- 
tained by an executed consideration.’’!! 

In case IV the insurance agents, having 
failed to renew the policy, and the plaintiff’s 
building being subsequently destroyed by 
fire, he sued for damages as on a contract to 
renew. Itwas held, however, that the plaint- 
iff had not, by not notifying the defendants 
to the contrary, bound himself so as to have 
been liable for the premium if the defendant 
had renewed ; there was, therefore, no mutu- 
ality and no contract. 

In case VI itis said: ‘The stipulation 
against liability on plaintiff’s part for dam- 
ages for its failure from any cause to comply 
with the contract in effect releases the plaint- 
iff from any obligation to perform its agree- 
ments. Where there is no liability there is 
no obligation, and, without an obligation to 
perform on the part of one of the parties, 
neither is bound.’’ 

In case VII within 30 days the plaintiff 
spent $2,000 on said properties, and notified 
jefendants that he elected to carry out said 
contract, but defendants refused to allow him 
to do so, and refused to perform their portion 
of the contract. It was held that, since 


11 And see Stensgaard v. Smith, 43 Minn. 11, 44 N. 
W. Rep. 669. 





plaintiff was not bound to do anything under 
the option, and hence specific performance 
could not be decreed against him, he was not 
entitled to specific performance against de- 
fendants, there being no mutuality of the 
remedy. 

A kind of offer which has given rise 
to much discussion, and to some difference 
of opinion, is where A offers to supply 
B with such goods as he may choose to order 
during a certain time at a certain price. The 
case of Hoffman v. Maffoli,” decided by the 
Supreme Court of Wisconsin, in November, 
1899, is the latest decision on this point, and 
is in accord with the weight of authority. 
Here the plaintiff offered to deliver to de- 
fendant stone, ‘‘in such quantities as may 
be desired,’’ ata stated price ; the offer being 
in writing and indorsed by the defendant 
‘taccepted.’’ The plaintiff having sued for 
the price of stone delivered under the con- 
tract, the defendant sought to set-off dam- 
ages for failure on plaintiff’s part to furnish 
sufficient stone to complete a certain contract. 
But it was held that as the defendant was not 
bound to receive the stone, the plaintiff was 
not liable for failure to furnish it. In the 
leading English case,” the defendant sent to 
the plaintiff, a railroad company, a tender to 
supply iron for a certain period at certain 
fixed prices ‘‘in such quantities as the com- 
pany’s storekeeper might order from time to 
time.’’ The plaintiff accepted the tender, 
and under it several orders were given by the 
company which were duly filled by the de- 
fendant; but finally the plaintiff gave an or- 
der which the defendant refused to fill. 
Thereupon the plaintiff sued for the breach. 
It was held that the action would lie. The 
consideration for the defendant’s offer, the 
court said, was not the acceptance of the de- 
fendant’s tender, as that did not bind the 
plaintiff to anything. It was the actual send- 
ing of the order for a definite quantity of iron 
while the tender or offer was in force. Ac- 
cepting the tender imposed no obligation on 
the plaintiff ; but ordering a definite quantity 
of iron did, for it bound the company to take 
and pay for what it had ordered. ‘‘The objec- 
tion to the plaintiff’s right of recovery,’’ said 
Brett, J., ‘‘is that the contractis unilateral. I 


12 80 N. W. Rep. 1032. 
13 Great Northern R. Co. v. Witham, L. R. 9 C. P 
16. 








330 


CENTRAL LAW JOURNAL. 





No. 17 








do not understand, however, what objection 
that is toacontract. Many contracts are ob- 
noxious to the same complaint. If Isaytoan- 
other ‘If you will go to York I will give you 
£100 ;’ that is, in a certain sense, a unilateral 
contract. He has not promised to goto York. 
But if he goes it cannot be doubted that he 
will be entitled to receive the £100. His going 
to York at my request is a sufficient consid- 
eration for my promise. So if one says to 
another, ‘If you will give me an order for 
iron or other goods I will supply it at a cer- 
tain price,’ if the order is given there is a com- 
plete contract which the seller is bound to 
perform.’’ Had the defendant notified the 
plaintiff before the last order was given that 
the tender was withdrawn there would have 
been nothing to accept, and no contract could 
have been formed until the order had been 
accepted by the defendant. 

Chicago, etc. R. Co. v. Dane,"* while ap- 
parently in conflict with this English case, 
will be found on examination to be in accord 
with it, and on the principle on which it is 
based. Here the defendant, by letter, offered 
to receive and transport from New York to 
Chicago, at a certain rate, such iron as the 
plaintiff should deliver to it during the suc- 
ceeding five months. The plaintiff replied, 
“‘T assent to your agreement, and will be 
bound by its terms.’’ The offer and ac- 
ceptance were made in the month of April. 
In August the plaintiff tendered a specified 
quantity, but the defendant refused to take 
it, and it was held that the plaintiff had no 
.cause of action. The plaintiff’s ‘‘accept- 
ance’’ did not bind him to deliver for trans- 
portation any iron whatever, hence there was 
no mutuality and no contract. There was an 
offer, but that offer had come to an end when 
the plaintiff tendered the iron—not by notice 
of revocation, for it had never been expressly 
revoked, but in an equally effective way, viz., 
by lapse of time. The offer made in April 
had expired by the act of the law, by 
efflux of time,’ when the plaintiff attempted 
to accept it in August. 

Other authorities are not wanting on this 
proposition, and though it has been argued 
that a consideration might be found in the 
fact that though the promisee is not bound to 
order any goods, yet if he does order them he 


1443 N. Y. 240. 
15 See Laws. Contr. § 31. 





is bound by the terms of the agreement as to 
price, such a view has not received judicial 
sanction, and such an agreement, so long as 
nothing is done by the promisee, is not bind- 
ing on the promisor.® 

Nevertheless, where the acceptance does 
really impose any obligation on the acceptor, 
then a consideration is present and a binding 
contract results. And this is so wherever the 
acceptor’s freedom of action is in any way 
limited. It is not limited at all where be sim- 
ply assents to the seller’s offer to sell him all 
thé goods he may order or ‘‘desire’’ during a 
certain time, for he has not promised to order 
any, nor is he bound to do so. But it is lim- 
ited where the offer is to supply him with all 
the goods of a particular kind which he may 
‘‘require,’’ or which he may need during a 
certain time, for here, though it may be that 
he will neither need nor require any, yet if he 
does he has bound himself to buy them of the 
proposer, and has hence parted with his right 
to buy them from whom he pleases. Thus, 
where one corporation accepted an offer to 
sell it all the pig iron of a certain quality 
which it would need, use or consume in its 
business during the coming year, it was held 
that this was a valid contract, the court say- 
ing: ‘‘It cannot be said that the appellee 
(Keystone Company) was not bound by the 
contract. It had no right to purchase iron 
elsewhere for use in its business. If it had 
done so appellant might have maintained an 
action for breach of the contract.’’!7 And the 
same conclusion was reached where a hotel 
keeper accepted an offer to supply him with 
all the ice he might need for use in his hotel.'8 

Joun D. Lawson. 
University of Missouri. 


16 Thayer v. Burchard, 99 Mass. 508; Wells v. R. Co., 
30 Wis. 605; Barrow S. S. Co. v. R. Co., 1384 N. Y. 24; 
Rafolovitz v. Tobacco Co., 25 N. Y. S. 1036; Stens- 
gaard v. Smith, 43 Minn. 11, 44 N. W. Rep. 669; Amer- 
ican Cotton Oil Co. v. Kirk, 68 Fed. Rep. 792; Co- 
lumbia Wire Co. v. Freeman Wire Co., 71 Fed. Rep. 
804; Railroad Co. v. Mitchell, 38 Tex. 85; Stiles v. Me- 
Clellan, 6 Colo. 89; Baltimore, etc. R. Co. v. Potomac 
R. Co., 51 Md. 32. 

17 National Furnace Co. v. Keystone Co., 110 Ill. 427. 

18 Smith v. Morse, 20 La. Ann. 229; American Cot- 
ton Oil Co. v. Kirk, 68 Fed. Rep. 792; Wells v. Alex- 
andre (N. Y.), 29 N. E. Rep. 142. In Bailey v. Aus- 
trian, 19 Minn. 465, the court reasoned that as the ac- 
ceptor might go out of business when he pleased, 
there was no engagement on his part to “‘want” any 
of the goods offered, a plainly erroneous view, for 
the acceptor did at least part with his right to buy 
goods of any one but the offerer. Campbell v. Lam- 
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bert, 36 La. Ann. 35, is likewise a case of little author- 
ity, failing as it does to even notice the earlier case in 
20 La. Ann. 229. In Cooper v. Lansing Wheel Co., 94 
Mich. 272, 54 N. W. Rep. 39, it was held that the offer 
of a mau. \facturer to deliver to plaintiff all the goods 
of a specified class, at specified prices, that plaintiff 
may need during the season, isa mere offer by the 
manufacturer to furnish the goods, which he has a 
right to withdraw at any time before it is acted on, 
even though accepted by plaintiff; but after he has 
filled an order at the prices specified, and has thus 
had the benefit of asale, the entire contract becomes 
valid and binding, and he cannot thereafter decline to 
fill further orders. This decision is clearly wrong on 
both points. On the first, because we have seen that 
the promise to buy all the wheels he needed limited 
the plaintiff’s freedom of choice, and was a good con- 
sideration for the promise; on the second, because if 
it was simply an offer, the order for a certain quan- 
tity of the goods was a contract to deliver the quan- 
tity ordered, and not all that the plaintiff might or- 
der in thefuture. Great Northern R. Co. v. Witham, 
L. R.9C. P. 16. 








BAILMENT—EVIDENCE—BURDEN OF PROOF. 
HILDERBRAND v. CARROL. 


Supreme Court of Wisconsin, March 20, 1900. 

1. Where the issue was whether a horse was found- 
ered through a bailee’s negligence while in his pos- 
session, his testimony that a person experienced in 
handling horses had stated to him that it was an old 
founder, and had directed him to drive the horse 
home, is hearsay. 

2. If property in the exclusive possession of the 
bailee, away from the bailor, is returned in a dam- 
aged state, and the injury is such as does not ordina- 
rily occur without negligence, the burden is on him to 
show that the injury did not occur through his negli- 
gence. 


BARDEEN J.: Action to recover damages to a 
horse. The plaintiff is a livery stable keeper in 
the city of Portage. In August, 1898, the defend- 
ant hired a team from him to drive to Montello, 
a distance of about 22 miles. He made the trip, 
and returned the team on the evening of the fol- 
lowing day. When returned, one of the horses 
was foundered. The plaintiff seeks to recover 
damages for this injury on the ground of defend- 
ant’s negligence. The jury found for defendant, 
and to review certain errors occurring on the 
trial the plaintiff has brought the case to this 
court by writ of error. 

1. On the trial the defendant was permitted, 
against plaintiff's objection, to testify that Mr. 
Goff, who examined the horse at Montello, told 
him that it was an old founder, and to take the 
horse, and drive it home. One of the main facts 
in controversy was whether the horse had become 
injured while in defendant’s possession. While 
the evidence regarding the condition of the horse 
prior to the hiring is vague and unsatisfactory, 
there is evidence from one witness that he ‘‘was 
in good condition’? when delivered to defendant. 





The man Goff had had 35 or 40 years’ experience 
in handling and trading horses, and had been 
called to examine the horse in question. To per- 
mit the defendant to relate to the jury the con- 
clusion he had come to with relation to the very 
matter that was at issue was allowing him to 
establish his defense by hearsay. The matter was 
material, and bore directly upon the controversy 
the jury was to determine. It requires no argu- 
ment or citation of authorities to demonstrate 
the harmful character of such evidence. Its re- 
ception was erroneous, and contrary to the rules 
of evidence. 

2. It is also urged as error that the court re- 
fused to permit the plaintiff to testify in rebuttal 
as to certain admissions made by the defendant 
to him. Under the circumstances it was plainly 
a matter of discretion with the trial court. We 
perceive no ground for saying that such discretion 
was abused. 

3. The plaintiff submitted the following re- 
quest to instruct the jury, which was refused: 
‘*You are charged that, if you find that the horse 
in question was delivered to the defendant in 
good condition, and returned in a damaged state, 
there is cast upon the defendant the burden of 
showing that the loss or injury did not occur 
through his negligence.’’ The court, however, 
gave the following instruction, which was ex- 
cepted to: ‘‘You are instructed that the burden 
of proof is on the plaintiff to show not only 
injury to the horse, but also that the injury 
resulted from a want of ordinary care on the part 
of the defendant; that is, it is incumbent to be 
shown by the testimony — by a preponderance of 
the evidence —that the horse was injured, and 
that it resulted from the want of ordinary care on 
the part of the defendant.’’ The request and the 
instruction given fairly raised the question fre- 
quently referred to in the books as to the ‘burden 
of proof’’ in cases of this kind. The general rule 
in actions for negligence is that the burden of 
proof is upon the party asserting it. The rule in ° 
this State is carried to the extent of holding that 
the burden of proving contributory negligence is 
upon the party asserting it. Randall v. Telephone 
Co., 54 Wis. 140, 11 N. W. Rep. 419. In speaking 
of the relative duties and obligations of bailors 
and bailees, some confusion has arisen in the 
books as to the burden of proof to establish 
negligence. Technically speaking, that burden 
always rests upon the plaintiff. But there are 
certain classes of bailments, when the property is 
in the exclusive possession of the bailee, and the 
property is returned damaged, in which it is said 
the law casts upon the bailee the burden of 
showing that the loss did not occurr through his 
negligence. The authorities are by no means 
harmonious on this question. The ancient rule 
and older decisions are to the effect that the loss 
or injury raises no presumption of negligence. 
The more modern decisions hold that the proof 
of loss or injury establishes a sufficient prima 
JSacie case against the bailee to put him upon his 
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attempt to reconcile these decisions. This court, 
never having passed upon the rule properly ap- 
plicable to the facts in this case, feels at liberty 
to adopt one that will fully meet its require- 
ments, and still preserve harmony in the law of 
negligence. We therefore hold that when the 
bailment is such that the property is in the ex- 
clusive possession of the bailee, away from the 
bailor, and the property is returned in a damaged 
condition, and it is shown that the injury is such 
as does not ordinarily occur without negligence, 
proof of these facts establishes a prima facie case 
against the bailee to put him on his defense. In 
other words, when such a showing is made, the 
plaintiff has made a prima facie case under the 
rule that the burden is on the party asserting 
negligence; that the law will then presume neg- 
ligence to have been the cause, and casts upon 
the defendant the burden of showing the loss did 
not occur through his negligence, or, if he can- 
not aflirmatively do this, that, at least, he exer- 
cised a degree of care suflicient to rebut the pre- 
sumption of it. Thus it will be seen that, upon 
proof of the facts mentioned, a prima facie case 
is made, and the law then shifts the burden to 
the defendant to rebut it. The following author- 
ities may be noted in support of this conclusion: 
Lawson, Bailm. § 332; Story, Bailm. § 410, note; 
Jones, Ev. §184; Collins v. Bennett, 46N. Y. 490; 
Arnot v. Branconier, 14 Mo. App. 481; Parry v. 
Squair, 79 Ill. App. 324; Cumins v. Wood, 44 IIl. 
416; Logan v. Mathews, 6 Pa. St. 417; Funk- 
houser v. Wagner, 62 Il]. 59; Mills v. Gilbreth, 47 
Me. 320. See Donlon v. Clark (Nev.), 45 Pac. 1; 
Ford v. Simmons, 13 La. Ann. 397; Boles v. Rail- 
road Co., 37 Conn. 372; Wiser v. Chesley, 53 Mo. 
547; Winteringham v. Hayes (N. Y.), 38 N. E. 
Rep. 999; Hill v. Surety Co. (Wis.), 81 N. W. Rep. 
1024. A contrary rule is asserted in some of the 
States, but the one announced is supported by a 
more numerous array of authorities, and is deemed 
the most reasonable. Under this rule the in- 
struction requested would not have been proper, 
as it omits any reference to the question of the 
bailee’s exclusive possession, and also the neces- 
sity of a showing by plaintiff that the loss was 
such as would not ordinarily occur without negli- 
gence of the bailee. The instruction given, how- 
ever, was faulty, as carrying the rule to the other 
extreme. The burden was imposed upon plaintiff 
not only to show the injury complained of, but 
that such injury resulted from the defendant’s 
want of ordinary care. Under these instructions 
the duty of defendant to explain as to the injury 
to the horse, if the jury believed that such injury 
would not have resulted from ordinary use, was 
not fairly submitted to them, and hence was 
prejudicial to the plaintiff. The judgment of the 
circuit court is reversed, and the cause is re- 
manded for a new trial. 


Notrre.—Recent Cases on Liability of Bailor for 
Negligence.—Leased barges, not designed to with- 





shore, and left exposed several days to a storm of 
great length and severity, and were thereby damaged. 
Held, that the question of negligence was for the jury. 
Southern Pac. Co. v. Von Schmidt Dredge Co., 118 
Cal. 368, 50 Pac. Rep. 650. Plaintiff’s employees, in 
the presence of defendant’s employee, who was 
charged withthe duty of looking after defendant’s 
lithographic stone, placed the stone while uninjured 
upon a small truck, and removed it to plaintiff’s place 
of business where it was to be used. When it was 
unwrapped, it was found to be chipped at the edge. 
Held, plaintiff was not liable, as defendant’s employee 
was negligent in not assisting in placing it on the 
truck, and thereafter protecting it. Wall v. Gillin 
Printing Co., 48 N. Y. S. 67, 21 Mise. Rep. 649. In an 
action to recover the value of an overcoat owned by 
plaintiff, which was stolen while he was employed in 
the defendant’s store, it appeared thatit had been 
taken froma wardrobe furnished by the defendant 
for the outer garments of its employees, which was in 
a locked inclosure, watched over by a competent per- 
son, who uniformly remained by the door all day, ard 
permitted only employees to enter. Held, that the 
facts failed to establish any negligence on the defend- 
ant’s part. Cantancarito v. Siege] Cooper Co., 52 N. 
Y. S. 29, 23 Mise. Rep. 664. The plaintiff, being famil- 
iar with the arrangements thus provided, had con- 
tinued in defendant’s employment without making 
any complaint as to the character of the protection 
thus afforded. Held, that he had thereby assumed 
any risks involved therein. Cantancarito v. Siegel- 
Cooper Co., 52 N. Y. S. 29, 23 Misc. Rep. 664. Gross neg- 
ligence, which will make a gratuitous bailee liable for 
destruction of the property, is the entire failure to 
exercise care, or the exercise of so slight a degree as 
to justify a belief that there was an indifference to the 
interest and welfare of others. Texas Cent. R. Co. v. 
Flanary (Tex. Civ. App.), 45 S. W. Rep. 214. One 
who hires a coach, with horses and driver, to another, 
is liable for injuries, caused by the defective condition 
of the coach, to a person riding in it at the invitation 
of the hirer. Glenn v. Winters, 40 N. Y.S. 659, 17 
Misc. Rep. 597. <A bailor delivering an article to the 
bailee for work to be performed thereon is only re- 
quired to use reasonable care to see that the article is 
not in such acondition as to cause injury to the bailee 
which he could not reasonably expect. Akers v. 
Overbeck, 41 N. Y. S. 382, 18 Mise. Rep. 198. One 
with whom a horse is left to be trained must take 
such care of him as an ordinarily prudent person 
would take of his own property. Kimball v. Dahoney 
(Ky.), 888. W. Rep. 3. The hirer of a team is liable 
to the owner for want of ordinary care in the use of 
the team. Purnell v. Miner, 49 Neb. 555,68 N. W. 
Rep. 942. The burden is on a bailee to show that an 
injury received by the property while it was in his 
hands did not result from his negligence. Campbell 
v. Muller, 43 N. Y.S. 233, 19 Mise. Rep. 189. The pre- 
sumption of negligence arising from the failure 
of defendant to return to plaintiff a model delivered 
by her to defendant for the purpose of sending 
it to defendant’s factory in another State, in 
order to estimate the cost of manufacture, is 
not rebutted by testimony of one of defendant’s 
employees that he wrapped up the model, addressed 
it to the factory, and deposited it in the post office, 
“after putting stamps on it which he thought were 
sufficient to carry it through.’”? Waterman v. Ameri- 
can Pin Co., 44 N. Y.S. 410, 19 Misc. Rep. 638. In an 
action against a bailee for hire, for damages to a 











Vou. 50 


CENTRAL LAW JOURNAL. 333 








barge, where the evidence as to the condition of the 
barge at the time of hiring was conflicting, it was er- 
ror to charge that, for the plaintiff to recover, it must 
appear that defendant had failed to use ordinary care; 
such instruction placing the burden on plaintiff to 
show negligence on the part of defendant, irrespective 
of the condition of the barge. Higman v. Camody 
(Ala.), 20 South. Rep. 480. Inasuit against a rail- 
road company, by a bridge foreman, for loss of prop- 
erty on cars furnished him by the company in which 
to board his crew, through a collision, defendant can- 
not complain of a charge which makes it liable only 
for the gross or reckless negligence of the engineer of 
the colliding train, the evidence showing that the 
company furnished the cars to plaintiff for his own 
convenience. St. Louis Southwestern Ry. Co. v. 
Henson (Ark.), 32S. W. Rep. 1079, 61 Ark. 302. In 
an action bya bailor against a gratuitous bailee for 
loss of the property, the right of recovery is based on 
the existence of gross negligence. Mason v. St. Louis 
Stock Yards Co., 60 Mo. App. 98. When a bailee fails 
to return the goods atthe end of the bailment, the 
burden is on him to satisfactorily show that they 
were not lost or destroyed through his negligence, 
whether or not, by the nature of the bailment, he was 
bound to exercise ordinary care, or was liable only 
for gross neglect. Donlan v. Clark (Nev.), 45 Pac. 
Rep. 1. Where a bailee is intrusted with property 
over which he is to exercise supervision, and cannot, 
when called upon, either produce the property or ac- 
count for its disappearance, he is in that very circum- 
stance convicte’ of negligence, though it be conceded 
that the burden of proof is on the bailor to show 
negligence. Koch v. National Exp. Co. (Com. PI.), 1 
Lack. Leg. N. 289. In an action for injury to a soda 
fountain leased to defendant, with an agreement for a 
safe return, where defendant alleged that, if it was 
injured, the injury was due to plaintiff’s negligence 
in causing it to be shipped without sufficient packing, 
and there was no evidence of an agreement that 
plaintiff was to furnish means of transportation, de- 
fendant was not prejudiced by the opinion of a wit- 
ness that the apparatus for transportation was prop- 
erly prepared; since, in the absence of such agree- 
ment, it was defendant’s duty to exercise ordinary 
care in its transportation. Phillips v. Hughes (Tex. 
Civ. App.), 33 S. W. Rep. 157. 








BOOKS RECEIVED. 


The American State Reports, Containing the Cases of 
of General Value and Authority Subsequent to 
those Contained in the ‘‘American Decisions” and 
the ‘American Reports.’”’ Decided in the Courts 
of Last Resort of the Several States, Selected, Re- 
ported, and Annotated by A.C. Freeman, and 
the Associate Editors of the ‘‘American Decis- 
ions.” Vol. VI. San Francisco: Bancroft-Whit- 
ney Company, Law Publishers and Law Book- 
sellers, 1900. Review will Follow. 


Deed Forms, Annotated, being a Complete Compila- 
tion, with Exhaustive Annotations, of the Statu- 
tory Provisions of the Several States and Terri- 
tories Prescribing the Formal Requisites of a 
Conveyance of Land, Including Statutory Forms 
of Deeds and Certificates of Acknowledgments, 
and the Statutory Provisions as to Who may T'ake 





Acknowledgments, ‘o which are Added Forms of 
Deeds and Certificates of Acknowledgments in 
General Use in those States having no Prescribed 
Forms. With an Appendix Containing a Concise 
Treatise on the Law of Abstracts and Abstractors, 
including a Complete Compilation of the Statu- 
tory Provisions of the Several States and Terri- 
tories on this Subject, Together with the Provis- 
ions of the Internal Revenue Law Concerning the 
Stamping of Conveyances and Their Construction. 
Edited by Emerson E. Ballard, Editor of ‘Bal- 
lard’s Law of Real Property.” Logansport, Ind. 
The Ballard Publishing Co., 1900. Sheep, pp. 
476. Price, $3.50. Review will follow. 








CORRESPONDENCE. 


CONFLICT OF LAWS—LIMITATION OF ACTION. 


(I am up against it, to use aslang phrase.) This 
question, John Roberts makes his note to Richard 
Jones. John livesin Kentucky, Richard in Oklahoma, 
and John makes the note payable in Oklahoma, the 
home ef the payee. The note was not paid when due 
and is not yet paid. The statute of limitation in Okla- 
homa is five years on promissory notes and five years 
has elapsed since it became due. Jobn Roberts never 
went to Oklahoma to pay the note and never was a 
resident of the territory. Now the question is, can he 
plead the limitation when sued in Illinois? Our stat- 
ute providing that when a note or account is barred 
when payable it cannot be recovered in this State 
where the man now resides and can be sued at this 
term. What figure does the fact that defendant never 
did reside in Oklahoma have, although he contracted 
to pay this note where plaintiff then resided. The 
statute of Illinois is ten years, and that term has not 
yetrun. Cite authorities. 


Danville, Ill. Wo. A. YOUNG. 
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1. APPEAL—Release and Discharge — Cancellation.— 
Where plaintiff's petition in an action for injuries con- 
tained an equity count, asking cancellation ofa re- 
lease given by her, and a law count, asking damages 
for her injuries, and a decree was rendered in plaint- 
iff’s favor on the first count, canceling the release, but 
no judgment was rendered on the second count, the 
decree was not a final judgment, appealable under 
Rev. St. 1889, § 2246, as amended by Act 1895, providing 
that any party toa civil suit may appeal from a final 
judgment.—RvUssgELL v. ST. LOUIS & SUBURBAN Ry. Co., 
Mo., 558. W. Rep. 454. 

2. BANKRUPTCY — Acts of Bankruptcy — Suffering 
Legal Process.—Bankr. Act 1898, § 3a, cl. 3, providing 
that it shall be an act of bankruptcy ifan insolvent 
debtor shall suffer acreditor to obtain a preference 
through legal proceedings, and not vacate or discharge 
the same at least five days before sale of the property 
affected, does not apply to the recovery of a judgment 
against the debtor forthe foreclosure of the Lien cre- 
ated by a deed in the nature ofa mortgage, securing 
the payment of a promissory note, and a levy on the 
land conveyed, where the note and security were given 
before the enactment of the bankruptcy law, and fora 
valid debt.—IN RE CHAPMAN, U.S.D. C.,N.D. (Ga.), 
99 Fed. Rep. 395. 


8. BANKRUPTCY — Business Homestead — Abandon- 
ment.—Tbhe bankrupt, who was a cabinetmaker and 
undertaker, owned and used in his business a brick 
building, standing on the same lot with his residence, 
and also a small workshop. Under direction of his at- 
torney be closed and locked the brick building at the 
time he filed his voluntary petition in bankruptcy, and 
the building and its contents, tbe bankrupt’s stock in 
trade, passed intothe possession of thetrustee. The 
bankrupt continued to work at his trade in the small 
shop, and testified that he intended to resume the 
same business inthe brick building as soon as possi- 
ble. Held not such an abandonment of the brick 
building as a business homestead, under the laws of 
Texas, as would forfeit the bankrupt’s right to claim it 
as exempt, and the same should be surrendered by the 
trustee tothe bankrupt.—IN RE HARRINGTON, U.S. D. 
C.,N.D. (Tex.), 99 Fed. Rep. 390. 


4. BANKRUPTCY — Construction of Statute.—The na- 
tional bankruptcy act establishes a uniform system cof 
bankruptcy, and regulates, in all their details, the re- 
lations, rights, and duties of the debtor and creditor. 
It should be interpreted reasonably, and according to 
the fair import of its terms, with a view to effect its ob- 
jects and to promote justice.—NORCROSS V. NATHAN, 
U.S. D. C., D. (Nev.), 99 Fed. Rep. 414. 


5. BANKRUPTCY — Preferences — Payment of Debt.— 
Partial payment of a debt in money constitutes a 
transfer of property, within the meaning of Bankr. Act 
1898, § 60a, providing that a debtor shall be deemed to 
have given a preference, if, being insolvent, he has 
“made a transfer of any of his property, and the effect 
of the enforcement of such transfer will beto enable 
any one of his creditors to obtain a greater percentage 
of his debt than any other of such creditors of the same 
class.” —STROBEL & WILKEN Co. Vv. Kyost, U. 8. D.C., 
8. D. (Ohio), 99 Fed. Rep. 409. 


6. BANKRUPTCY — Proof and Allowance of Claims— 
Preferred Creditor.—Under Bankr. Act 1898, § 57g, pro- 
viding that the claims of creditors of a bankrupt who 
have received preferences shall not be allowed unless 





they surrender their preferences, a creditor who has 
actually received a preference, by a partial payment of 
his debt, within four months before the bankruptcy of 
the debtor, cannot have his claim allowed against the 
estate of the bankrupt without surrendering the pref- 
erence; and this, notwithstanding the fact that he re- 
ceived the payment innocently, and that he had no 
knowledge or cause to believe that the debtor was in- 
solvent or that a preference was intended.—IN RE FT. 
WAYNE ELEC. CorP., U.8.C.C. of App., Seventh Cir- 
cuit, 99 Fed. Rep. 400. 

7. BanKs—Check—Collection.—Where a bank, in the 
due course of business, receives from a correspondent 
bank a check indorsed in blank, andin good faith 
parts with value or permits an existing indebtedness 
to remain unpaid by reason thereof, it is entitled to the 
proceeds of such check against the real owner, even 
though the check was not actually collected by such 
bank until after failure of the bank which transmitted 
the same to it.—WINFIELD NAT. BANK V. MCWILLIAMS, 
Okla., 60 Pec. Rep. 229. 

8. Banks — General and Special Deposits.—Deposits 
of movey in a bank are either general orspecial. A 
general deposit isone which isto berepaid on demand 
in money, and the title to the money deposited passes 
tothe bank. A special deposit is one in which the de- 
positor is entitled to the return of the identical thing 
deposited, and the title remains in the depositor.— 
BaNK OF BLACKWELL V. DB&AN, Okla., 60 Pac. Rep. 226. 

9. BILLS AND NOTES — Extension — Discharge of In- 
dorser.—Giving a definite extension of time to the 
maker of a note on consideration of interest paid in 
advance by him without assent of an indorser releases 
the indorser.—IN RE BISHOP’s ESTATE, Penn., 45 Atl. 
Rep. 582. 

10. BILLS AND NOTES — Independent Contracts.—De- 
fendant, desirous of having a street opened along his 
premises, gave his note to plaintiff for his share of the 
expense of dedicating sufficient land for the purpose, 
who agreed within a reasonable time to procure the 
opening of the street at his own expense. Held, that 
the agreements of the parties were not independent 
contracts, rendering evidence of non-performance in- 
admissible in an action on the note.—BURKHART V. 
Harr, Oreg., 60 Pac. Rep. 205. 

11. BILLS AND NOTES—Note to Trust—Avoidance.—A 
note made for a balance due on goods bought from a 
corporation cannot be avoided merely because the lat- 
ter is a trust organized to create and carry out restric- 
tions in trade contrary tothe common law.—UNION, 
SEWER PIPE CO. v. CONNELLY, U. S.C. C.,N.D. (IIL), 
99 Fed. Rep. 354. 

12. BILLS AND NOTES — Requisites—Validity.—A writ- 
ten promise by a corporation to pay a certain sum, but 
containing a provision that it shall not be chargeable 
against the stock interest of certain of the stockhold- 
ers, is not a note enforceable against the corporation. 
—HEFLIN GOLD MIN. Co. Vv. HILTON, Ala., 27 South. Rep. 
301. 


13. BILL OF EXCEPTIONS—Extension of Time.—When 
the time for filing a bill of exceptions is extended be- 
yond the term, the judge of the trial court cannot, iu 
vacation, after the expiration of the period of exten- 
sion, allow aed bag for filing the bill.—DOHERTY 
v. ROBB, Mo., 55S. W. Rep. 455. 


. CARRIERS—Passengers — Negligence.—A railroad 
omen is bound to exercise the highest practicable 
care for the safety of its passengers in keeping its 
equipment ina safe condition, and proof of the mere 
happening of an accident to a passenger, due to a de- 
fect in equipment, is prima facie evidence of negligence. 
—TERRE Haute &I. R. Cu. V. SHEEKS, Ind., 56 N. E. 
Rep. 434. 


15 CARRIERS OF PASSENGERS—Sleeping Car Com- 
panies—Breach of Contract.—Plaintiff naving a rail- 
road coupon ticket for passage from New Orleans to 
New York over connecting lines of road, on applica- 
tion to an agent of defendant, and on showing his 
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ticket, was sold a berth in a sleeping car from New Or- 
leans to Jersey City. From Washington to Jersey City 
such car was run over a line different from that named 
in plaintiff’s ticket, and on his refusing to pay fare he 
was ejected by the employees of the railroad com- 
pany. Held, that defendant, by selling plaintiff accom- 
modations in a particular car, virtually represented 
and warranted that such car passed overthe lines 
named in plaintiff’s ticket, and was liable fora breach 
of the contract when plaintiff, under the circum- 
stances stated, was compelled to leave the car before 
reaching Jersey City.—PULLMAN’S PaLace-CaR OO. V. 
Kine, U. 8S. 0. C. of App., Second Circuit, 99 Fed. Rep. 
380. 

16. CHATTEL MORTGAGES — Proper Place of Record.— 
Under Ky. St. § 495, providing that all mortgages, to be 
effectual against purchasers without notice, shall be 
recorded inthe county “in which the property con- 
veyed, or the greater part thereof, shall be,” a mort- 
gage ona horse or other personal property, to be ef- 
fectual against a purchaser without notice, must be 
recorded in the county of the owner's residence.—Cop- 
PAGE V. JOHNSON, Ky., 55S. W. Rep. 424. 

17. CHATTEL MORTGAGE— Witnesses—Filing.—A chat- 
tel mortgage which is not signed by two witnesses, un- 
der section 3275 ofthe stututes of Oklahoma of 1893, 
which provides that “a mortgage of personal property 
must be signed by the mortgagor in the presence of 
two persons, who must sign the same as witnesses 
thereto, and no further proof or acknowledgment is 
required to admit it to be filed,” is not entitled to be 
filed in the office of the register of deeds of any county 
in Oklahoma; and, if a register of deeds files a chattel 
mortgage which has not been signed by two witnesses, 
such filing gives the mortgagee absolutely no rights 
which he would not have had without such filing.— 
GREENVILLE NAT. BANK Vv. EVANS-SNIDER-BUEL CO., 
Okla., 60 Pac. Rep. 249. 

18, CONSTITUTIONAL Law — Federal Question.—In an 
action on an injunction bond given in an action ina 
federal court, a defense that plaintiff’s claim should be 
limited to the injunction proceedings, and that, as at- 
torney’s fees in such proceedings were not recoverable 
in the federal court, they could not be allowed in the 
State court, raises no federal question, within Const. 
Amend. 1884, § 5, authorizing appeals from the court of 
appeals tothe supreme court in cases where the va- 
lidity of authority exercised under the United States is 
involved; since such bond isto be construed accord- 
ing to the laws of the State where gfVen, and not by the 
laws and rules of practice of the federal court.—MIs- 
SOURI, ETC. Ry. Co. v. SMITH, Mo., 558. W. Rep. 470. 

19. CONSTITUTIONAL Law — Statutes—Constitutionai 
Provisions.—Const. art. 27,§ 2, providing that laws 
in force in the territory of Washington at the time of 
the adoption of the State constitution, and not repug- 
nant thereto, shall remain in force until repealed, 
does not operate as a re-enactment of an existing law, 
but meiviy operates to continue in force valid existing 
laws.—STATE V. ELLIS, Wash., 60 Pac. Rep. 136. 


20. CONSTITUTIONAL Law — Statutes — Validity. — 
Whether the action of the executive, in recommending 
to the legislature the passage of an act to abolish a 
court of county commissioners, was prompted by a 
desire to remove the incumbents of such offices with- 
out giving them their constitutional right of trial, 
cannot be considered in determining the constitutional 
validity of such act.—HAWKINS V. ROBERTS & SON, 
Ala., 27 South. Rep. 327. 


21. CONTRACT TO CuoT Lees — Passing of Title.— 
Where a landowner agrees with a laborer to allow the 
latter to cut timber from the land, and transport and 
deliver the logs to a third person, who was to reserve 
from their sale a certain amount per thousand feet for 
the landowner, and the laborer cut a number of logs, 
but then abandoned the enterprise, before transport- 
ing or delivering them to the third person agreed 
upon, the title to the logs thus cut did not pass to the 
laborer, and they are not subject to levy and sale as 





his property.—JORDAN v, JONES, Ga., 85 8. E. Rep. 
161. 

22. CORPORATIONS — Pledges of Stock — Stock Sub- 
scriptions.—Pledgees of the stock of a corporation oc- 
cupy the same position as the shareholders, as regards 
right to set aside a sale of the corporation's property, 
made pursuant to vote of the stockholders and 
trustees, the sale being open and notorious, and pend- 
ing for along time, and no objection being made by 
the pledgees.—CITY OF SPOKANE v. AMSTERDAMSCH 
TRUSTEES KanTOOR, Wash., 60 Pac. Rep. 141. 

23. CORPORATION—Stockholders’ Liability.—The lia- 
bility of the incorporators, under section 3244 of the 
Revised Statutes, is forthe amount of any deficiency 
in the actual payment of 10 per cent. of the authorized 
capital stock of the corporation at the time of their 
certifying, as therein provided, to the secretary of 
State, and not merely for one-tenth of that amount.— 
HESSLER V. CLEVELAND PUNCH & SHEAR WORKS UO., 
Ohio, 56 N. E. Rep. 469. 

24. COUNTIES—Liability for Negligence.—A county is 
not liable for damages caused by the negligent con- 
struction of a ditch by its officers or agents, unless the 
liability is expressly, or by necessary implication, im- 
posed by statute.— FLORIA Vv. GALVESTON COUNTY, 
Tex.,55S. W. Rep. 540. 

25. COVENANTS IN D&ED—Breach.—A covenant ina 
deed that the premises are free and clear from all 
former and other grants, bargains, and sales is not 
breached by a ‘‘paper writing” from the grantor to 
another, amounting to nothing except as a pretext for 
a lawsuit, in which the grantee’s title was not dis 
turbed.—RITTMASTER V. RICHNER, Colo., 60 Pac. Rep. 
189. 

26. CRIMINAL EVIDENCE — Burglary.—On a trial for 
burglary, evidence that the defendant associated with 
lewd and unchaste women is inadmissible for the pur- 
pose of impeachment.—HUDSON v. STATE, Tex., 55S. 
W. Rep. 492. 

27. CRIMINAL Law—Carrying a Pistol—Defenses.—On 
a trial under Cr. Code, § 4420, for carrying a pistol con- 
cealed about one’s person, it is no defense that de- 
fendant was alone and in his own home,—DUNSTON v. 
STaTE, Ala., 27 South. Rep. 333, 

28. CRIMINAL Law — Homicide—Passion.—Since the 
enly circumstances which justify an instruction for 
manslaughter in the killing of a wife by the husband 
are where the wife was taken in adultery, or encount- 
ered immediately after she had quitted the company 
of her paramour, it was errorto instruct that if de- 
fendant, atthe time of killing his wife, was so far un- 
der the influence of passion aroused by “any” previous 
conduct of the deceased as to make him incapable of 
thinking coolly of the natural results of his acts, he 
was guilty of manslaughter in the fourth degree.— 
STATE V. CALLAWAY, Mo., 55S. W. Rep. 444. 


29. CRIMINAL Law — Misconduct of Prosecuting At- 
torney.—There can be no reversal for misconduct of 
the prosecuting attorney, to which the attention of the 
court is called for the first time on motion for new 
trial.—_JOHNSON V. COMMONWEALTH, Ky., 558. W. Rep. 
437. 


30. CRIMINAL Law — Peddling Without License—In- 
dictment.—Under Ky. St. § 4216, providing that “all 
itinerant persons” vending articles not specificially 
exempt shall be deemed peddlers, an indictment for 
peddling without license, which charges that accused 
“did unlawfully, not having a license so to do, and be- 
ing then and there an itinerant person, vend, seil, 
and offer to sell, goods, wares, and merchandise, to- 
wit, oil,” to a person named, is good, it not being nec- 
essary to state any other facts showing that defendant 
was engaged inthe business of a peddler, or that he 
made the particular sale by peddling, or to state that 
he delivered the oil sold.—Hars v. COMMONWEALTH, 
Ky., 55S. W. Rep. 425. 

31. CRIMINAL Law — Principals — Accessories.—All 
those persons who at the common law were classed as 
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principals, principals in the first degree, principals in 
the second degree, accessories at the fact and acces- 
sories before the fact, are, under our statutes, made 
principals, while those who were classed as accesso- 
ries after the fact are, by the terms of the statute, de- 
nominated accessories.—DRURY V. TERRITORY, Okla., 
60 Pac. Rep. 101. 

382. CRIMINAL LAW—Remarks of Judge.—On a trial for 
murder, remarks made by the judge during the prog- 
ress of the trial affecting the character and credibility 
of a witness are an improper invasion or infringement 
of the province of the jury; and, when it appears that 
such remarks were prejudicial to the rights of the 
defendant, they constitute reversible error.—WILSON 
v. TERRITORY, Okla., 60 Pac. Rep. 112. 

83. DEDICATION—Highway.—The rights of the public 
in land expressly dedicated for a highway became 
fixed on acceptance, and it was not necessary to show 
a user of such highway for 20 years.—STEWART V. CON- 
LEY, Ala., 27 South. Rep. 303. 

34. DeEDs—Breach of Warranty.—Where plaintiff ac. 
cepted from the bolder of the legal title a deed to land 
which he had purchased from defendant, the equitable 
owner, without a request that defendant should join 
in the deed, defendant is not liable for a breach of the 
covenant of warranty.—BOWLING6 V. BENGE’S ADMR., 
Ky., 55S. W. Rep. 422. 

35. DEED—Cancellation of Instruments.—A deed con- 
veying land in consideration of an agreement to sup- 
port the grantor cannot be canceled for breach of the 
undertaking, the remedy being by an action on the 
undertaking.—GARDNER V. KNIGHT, Ala., 27 South. 
Rep. 299. 

36. DEEDS—Reversionus—Corporations.—Where prop- 
erty of a corporation was conveyed with a provision 
that, on the happening of a contingency, it should 
‘‘revert to the stockholders, their heirs and assigns,” 
the effect of the provision was to create a reversion in 
the corporation.—PETTIT Vv. STUTTGART NORMAL IN- 
STITUTE, Ark.,55S8. W. Rep. 485. 

87. DESCENT AND DISTRIBUTION—Paternity of Lllegiti. 
mate Child — Acknowledgments — Heirship.—Under 1 
Ballinger’s Ann. Codes & St. § 4624, providing that 
every illegitimate child shall be considered as an heir 
to the person who shall, in writing signed in the pres- 
ence of competent witnesses, have acknowledged him- 
self to be the father of such child, the acknowledg- 
ment need not be made by the parent for the express 
purpose of admitting such child to heirship, buta 
collateral acknowledgment in writing is sufficient.— 
In RE ROHRER, Wash., 60 Pac. Rep. 122. 


38. EJECTMENT—Sale Pending Action.—Where pend- 
ing an action of ejectment the plaintiff conveys the 
land in controversy, it is legal and proper for him to 
prosecute the suit to judgment, although his vendee 
and the defendant have agreed in writing that the 
vendee be permitted to take judgment, and this agree- 
ment has been entered upon the minutes of the court. 
—SUWANNEE TURPENTINE CO. v. BAXTER, Ga., 358. E. 
Rep. 142. 


89. EMINENT DOMAIN—Assessment of Damages.—As a 
railroad company has the power tocondemn land and 
acquire title thereto, the common-law rule that struct- 
ures erected by tort-feasors become part of the land 
does not apply to it, and, where such a company ap- 
propriates land, and places improvements thereon be- 
fore bringing condemnation proceedings, it is error to 
include in the damages awarded the landowner in such 
proceedings the value of such improvements,—SEarT- 
TLE & M. R. Co. v. CORBETT, Wash., 60 Pac. Rep. 127. 


40. EQUITABLE LIENS—Validity.—An express agree- 
ment that the interest of a cestui que trust in a trust es- 
tate shall stand as collateral to an obligation creates 
an equitable lien on the assignor’s interest in such 
trust estate.—EDWARDS V. Barstow, R. I., 45 Atl. Rep. 
579. 

41. ESTOPPEL.—When a person is largely indebted, 
and thereafter organizes a corporation, and has all of 





its capital stock issued to himself, except one share 
each to four persons, given by him to qualify them as 
directors, and then transfers all of his property to such 
corporation, and thereafter such corporation assumes 
tke indebtedness of its creator and owner, one a 
stranger, and not acreditor, of such corporation will 
not be heard to complain thereof.—BURKE LAND & 
Live-STOcK Co. v. WELLS, FarGo & Co., Idaho, 60 Pac. 
Rep. 87. 

42. EviIpDENCcE—Foreign Law — Contracts.—Where a 
contract was made in the State of Chihuahua, Mexico, 
between plaintiff and a party claiming to act as de- 
fendant’s agent, the testimony ofa practicing attorney 
of that State and country is admissible to prove the 
laws of such State, and their application to such con- 
tract, for the purpose of determining its validity.— 
SIERRA MADRE Const. Co. Vv. BRICK, Tex.,55 S. W. 
Rep. 521. 


43. EXEMPTIONS OF PERSONALTY.—Where a married 
woman sought an exemption of personalty as the 
property of her husband, alleging that he refused to 
apply for such exemption, the proceeding is not subse- 
quently amenable by converting it into an exemption 
ofthe property asthat ofthe wife as head of the fam- 
ily, based upon the idea that she was living separate 
from her husband, and had a minor child.—OZBURN V. 
FLOURNOY, Ga., 35S. E. Rep. 139. 

44. FEDERAL AND STATE CouRTS—Court First Acquir- 
ing Jurisdiction.—A federal court will not entertain a 
suit by stockholders for the appointment of a receiver 
for a corporation, and the liquidation of its affairs as 
an insolvent, while a prior suit brought in a State court 
for the same purpose is still pending and undeter- 
mined, although the State court ona preliminary ap- 
Plication has refused to appoint areceiver. In such 
case the second suit will either be abated or stayed un- 
til the final determination of the first.—COLsToNn v. 
SOUTHERN HOME BLDG. & Loan Assn., U.S. C.C., N. D. 
(Ga.), 99 Fed. Rep. 305. 

45. FRAUDULENT CONVEYANCE.—Upon the facts in 
this case, a deed given by a husband to a wife, convey- 
ing his mterest in the land in controversyj{to her, was 
properly held to be in fraud of creditors. The facts 
justified the district court in holding that;the payments 
made by her were not in consideration of the convey- 
ance of the land, and that, while her deed was re- 
corded first, she will be held to have had notice of the 
prior conveyances, for value, of the defendant in er- 
ror, subsequently recorded, and the latter will be held 
sustained.—JENKS V. McGowaN, Okla., 60 Pac. Rep. 239. 


46. FRAUDULENT CONVEYANCES—Husband and Wife. 
—A husband, having failed in business, transferred an 
equity in his homestead to his brother for $800, who 
afterwards gave it tothe former’s wife in return for 
past favers. Two years later, the husband, being out 
of employment, friends of his wife agreed to indorse 
her note if she would purchase a drug store for $1,200, 
and have the husband run it. The wife at the time 
owned the equity in the homestead and some property 
in another State, which she afterwards soldgfor $2,400. 
After the drug store had paid for itself, the husband, 
with some assistance from his wife, started in another 
business, in which he made enough to support the 
family, the wife still conducting the drug business. 
Three years afterwards she purchased the property in 
suit for $3,400 cash. Held, that the transactions were 
not fraudulent as against the husband’s creditors.— 
GRUNER V. SCHOLZ, Mo., 55 8. W. Rep. 441. 


47. FRAUDULENT CONVEYANCE — Preferences.—Under 
the laws of this territory a debtor in failing or insolv- 
ent circumstances has aright to pay one creditor in 
preference to another, or to give to one creditor se- 
curity in payment of his demand in preferences to an- 
other; and, if accepted by the creditor in good faith, 
for the payment or the securing of a subsisting, hon- 
est debt due from the debtor to the creditor, it will be 
sustained, although it has the effect to delay, hinder, 
or defeat other honest debts of the debtor.—BRITTAIN 
v. BURNHAM, Okla., 60 Pac. Rep. 241. 
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48. HaBgeAS CoRPUS.—The writ of habeas corpus will 
not issue on behalf of one accused of felony, pending a 
preliminary examination, where the petition fails to 
state facts showing that the magistrate who commits, 
pending such examination, is without jurisdiction.— 
IN RE GREEN, Idaho, 60 Pac. Rep. 82. 

49. Hignways — Establishment.—Under Hill’s Ann. 
Laws Oreg. § 4061 e¢ seg.,authorizing a county court to 
establish a highway on petition, after viewers and sur- 
veyers appointed by it have surveyed the land and 
made their report, the court acts as a judicial, and not 
a ministerial, body, and hence, having properly ob- 
tained jurisdiction of the subject-matter and the par- 
ties affected, may set aside the report of viewers, and 
reappoint them or others to view and resurvey the pro- 
posed road.—JONES V. POLK Co., Oreg.,60 Pac. Rep. 
204. 

50. HOMESTEAD — Abandonment.—Defendant owned 
several lots,on which were his dwelling house and a 
store house, used in part for his mercantile business 
and in part to accommodate boarders. He failed in 
business, and thereafter rented a portion of the store 
house, using the remainder in connection with the 
boarding house. A levy was made onthe store house 
and the land on which it stood. Held, that this prop- 
erty bad not been abandoned by him asa business 
homestead at the date of the levy, and hence was not 
subject to execution.—FREEMAN V. CATES, Tex.,55 8. 
W. Rep. 524. 

51. HOMESTEAD — Abandonment.—Where defendant, 
witb his family, left his home, and moved to another 
precinct, where he took up his residence, he abandoned 
his homestead, although he left some articles of house- 
hold furniture in the house; and a claim of homestead 
exemption, filed 10 days after his departure, was inef- 
fectual.—PORTER V. HARRISON, Ala., 27 South. Rep. 302. 

52. HUSBAND AND WIFE — Community — Debt to Hus- 
band.—Where property, which must be heldto have 
been the separate property of the husband, was carried 
by him into the community formed by the marriage, 
became merged into it, and inured to its benefit, its 
value becomes an indebtedness due the husband by 
the community.—APPEAL OF Moss, La., 27 South. Rep. 
298. 

53. HUSBAND AND WIFE — Separate Agreements.—A 
condition in a separation agreement between husband 
and wife by the terms of which a husband relinquishes 
his right of curtesy in the property of the wife may be 
setup as a defense in ejectment by the husband to re- 
cover such right in property of the wife on her death, 
where the contract has been fully complied with, 
though the contract itself is not enforceable at law, as 
against public policy.—MCBREEN V. MCBREEN, Mo., 55 
8. W. Rep. 463. 

54. HUSBAND AND WIFE—Transfer of Wife’s Property. 
—An assignment in writing by a wife of her interest in 
a life insurance policy to which her husband signs his 
name as a witness is a compliance with Const. art. 10, § 
6, providing that a wife cannot convey her separate 
property without her husband’s assent in writing, and 
is valid.—JENNINGS V. HINTON, N. Uar., 35 8. E. Rep. 
187. 

65. INJUNCTION—Evidence.—Where two parties have 
been claimants toa tract of public land, and the ad- 
verse claims have been finally disposed of in the land 
department, and the successful claimant is permitted 
to make his homestead entry, such entryman then be- 
comes entitled to the undisturbed possession of the 
tract as against the unseccessful claimant, and the 
courts will, by mandatory injunction, when necessary, 
enforce his rights.—BARNETT V. RUYLE, Okla., 60 Pac. 
Rep. 243. 

56. INJUNCTION—Notice — Necessity.—Under 2 Hill’s 
Code, § 270, declaring that no injuaction shall be 
granted unless it appears that the opposite party has 
had reasonable notice of the time and place of making 
application, except that in cases of emergency, to be 
shown in the complaint, the court may grant a re- 
straining order until notice can be given and hearing 





had thereon, the granting of an injunction order, with- 
out notice, in adivorce action, restraining defendant 
from interfering with plaintiff during the pendency 
thereof, and from disposing of property, was illegal, 
where the application failed to show emergency, or to 
set forth any reason why the order should issue with- 
out notice.—IN RE GROEN, Wash., 60 Pac. Rep. 1238. 

57. INJUNCTION — Notice of Application.—An action 
brought solely to restrain a tax sale should be dis- 
missed when it is shown that such sale has already 
taken place, an injunction being the only remedy de- 
manded inthe complaint, and no other issues being 
raised upon which other relief can be granted to 
plaintiff.—WILson v. CITY OF BOoIsk CITY, Idaho, 60 
Pac. Rep. 84. 

58. INJUNCTION—Suit by Stockholder.—An injunction 
by one stockholder against the corporation to restrain 
the latter from applying for a license and paying the 
tax orfee imposed by law for conducting a business 
upon which the congress has imposed such tax will 
not lie.—-CORBUS V. ALASKA TREADWELL GOLD-MIN. 
Co.,U.8. D. C., D. (Alaska), 99 Fed. Rep. 8384. 

59. INSURANCE — Compromise of Loss.—Where a loss 
under a fire policy has been adjusted, and the claim 
therefor compromised at a specific sum, and an ex- 
press promise to pay this made, all by an authorized 
agent of the company, right to insist on a forfeiture of 
the policy because of a breach of condition, in that as- 
sured falsely reported as lost goods which were not 
lost, is waived. This can go only to a reduction of the 
recovery on the compromise.—CONCORDIA FIRE INS. 
Co. v. KORBTZ, Colo., 60 Pac. Rep. 191. 

60. INSURANCE — Election to Rebuild — Pleading.— 
Where, there being a controversy between insured and 
the insurer whether the latter had lost its right to elect 
to rebuild,the former brought action for the money 
indemnity, and the insurer set up its election, and al- 
leged its willingness to rebuild, and the court decided 
that it had not lost such right, and thereupon insured 
accepted the offer, the insurer cannot rescind its posi- 
tion assumed in such pleading, and deny all liability 
on its contract of insurance, because, pending the con- 
troversy, the cost of the building bas increased.—Lan- 
GAN V. ZTNA Ins. CO., U. 8. C.C., N. D. (Iowa), 99 Fed. 
Rep. 374. 


61. JUDGMENT—Collateral Attack.—On collateral at- 
tack ofajudgment in attachment on the ground that 
the affidavit ior attachment disclosed that the defend- 
ants were residents of the State, and notice was served 
by publication, where it did not appear in the record 
but that defendants were non-residents when judg- 
ment was obtained on such attachment, more than one 
year and a half later, in which case it was proper to 
give notice by publication, under Code 1886, § 2936, nor 
the time when publication was made, the presumption 
is conclusive in favor of due and sufficient notice to 
support the judgment.—WHITE v. SIMPSON, Ala., 27 
South. Rep. 297. 


62. JODGMENT—Garnishment.—Where the principal 
defendant in an action is a non-resident, and makes no 
personal appearance, and a garnishee summons is so 
defective as to confer no jurisdiction over the gar- 
nishee, such garnishee cannot confer jurisdiction of 
the chose in action sought to be reached by the gar- 
nishment proceedings, by entering an appearance and 
filing an answer. —PH@NIX BRIDGE CO. V. STREET, 
Okla., 60 Pac. Rep. 221. 


63. JUDGMENT—Motion to Set Aside.—While a motion 
to set aside ajudgment is addressed to the sound dis- 
cretion of the judge, it should not, although made dur- 
ing the term at which the judgment was rendered, be 
granted unless some meritorious reason be given 
therefor. The failure of the defendant to appear and 
plead in consequence of a misunderstanding between 
it and its counsel affords no such reason.—MOOBE V. 
KELLY & JONES CO., Ga.,'86 8. E. Rep. 168. 


64. LANDLORD AND TENANT—Attachment for Rent.—A 
landlord suing out an attachment for rent under Ky. 
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St. § 2302, is not held to the same strictness of proof as 
Parties who attach under the Code of Practice to se- 
cure ordinary debts.—WaARD V. GRIGSBY, Ky., 55 8. W. 
Rep. 436. 

65. LipgL—Indictment.—Where the statute creates 
and defines a crime, an indictment or information 
which does not allege all the essential elements con- 
stituting such offense is insufficient.—LAWTON V. TE&R- 
RITORY, Okla., 60 Pac. Rep. 93. 

66. Lire Insorance—Benefit Certificate—Change of 
Beneficiary.—Under the provisions in the by-laws of a 
benefit association that a member desiring to change 
bis beneficiary may surrender his certificate, anda 
new certificate shall be issued, payable to such bene 
ficiaries dependent on him as he may direct, on 
payment of one dollar; such surrender and designation 
being in writing, signed by him, and forwarded, under 
the seal of the subordinate lodge, with the benefit cer- 
tificate, to the supreme secretary; he having by his 
will directed his executor to pay the benefit to his sis- 
ters; and by writing on the certificate, signed by him, 
directed the supreme secretary to issue to him a new 
certificate, payable to T,as his executor, and having 
sent it, with the fee, to the local officers of his lodge; 
and they having sent it to the officers of the supreme 
lodge; and he having died before any action by them, 
—it will be held that there is a sufficient designation of 
a mew beneficiary, and as a new certificate would have 
issued, as matter of course, if he had not died before 
there was time therefor, it should be considered as is- 
sued payable to T as executor, and in legal effect to his 
sisters.—SUPREME LODGE, ORDER OF GOLDEN CHAIN V. 
TERRELL, U.S.C. C.,N. D. (Ga.), 99 Fed. Rep. 330. 

67. MARRIAGE CONTRACT—Validity.—A cuntract of R 
to marry S in consideration of a promise to pay money 
as soon as L, the wife of S, got a divorce from him, be- 
ing made while S and L were husband and wife, is 
void, as against public policy; and it is therefore no 
defense to an action by acreditor of Sto set asidea 
conveyance by him to R that it was made, on the mar- 
riage taking place, to satisfy the agreement to pay.— 
LEUPERT V. SHIELDS, Colo., 60 Pac. Rep. 193. 

68. MARRIED WOMAN—Exemptions—Money in Lieu of 
Homestead.—The rule established in Kimmel v. Pa- 
ronto, 52 Ohio St. 468, 48 N. E. Rep. 1040, that ‘‘under 
section 5319 of the Revised Statutes a married woman 
is entitled to the benefit of all exemptions allowed by 
law to the heads of families, though she be living apart 
from her husband, and having no child or children 
living with or supported by her,” is not confined to a 
case where the demand is for an allowance of wearing 
apparel and household goods in lieu of homestead, but 
applies also to a case where the demand is for an al- 
lowance of money in lieu of a homestead.—SHaw V. 
FOLEY, Ohio, 56 N. E. Rep. 475. 

69. MASTER AND SERVANT— Defective Appliances— 
Contributory Negligence.—Plaintiff, an experienced 
teamster, was injured in being thrown from a wagon 
without a seat, which had been furnished him by de- 
fendant. He made no complaint of the absence of a 
seat, but complained twice that the lines for the 
horses were too short; the second complaint being 
about nine months before the accident. Upon neither 
complaint was any promise made by defendant that 
different lines would be furnished: Held, that plaint- 
iff was guilty of contributory negligence.—LIMBERG V. 
GLENWOOD LUMBER CO., Cal., 60 Pac. Rep. 176. 

70. MASTER AND SERVANT—Injuries to Servant—Neg- 
ligence.—A petition alleging that defendant negligently 
employed plaintiff's son to unload bricks from a 
wagon, which employment was dangerous for one of 
his age, and that he was injured while at the work, 
but not stating whereinthe work was dangerous, or by 
what cause the boy was thrown down and run over by 
the wagon, was demurrable as not stating with suffi- 
cient certainty the negligence charged.—MARTELLO V. 
Fosco, R. I., 45 Atl. Rep. 577. 


death of one of its employees, caused by defects in the 
appliances of an independent contractor, independent 
of the provision of the contract, where the company 
failed to exercise reasonable diligence in furnishing a 
safe place to work.—GuLF, C. & 8. F. Ry. Co. v. DE- 
LANEY, TFex., 558. W. Rep. 6538. 


72. MECHANICS’ LIENS — Assignment. — Where three 
houses had been built crosswisejover four lots, no seg- 
regation of the lots being made, showing the extent 
thereof occupied by each house, and the material fur- 
nished by a lienor went into all of the houses indis- 
criminately, he is not required, at his peril, to divide 
his claim, and assign to each house, as built, the pro- 
portion of the debt which it ought in equity to bear, 
but he may file a lien against the whoie.—SPRAGUE 
Inv. Co. v. MONAT LUMBER AND INv.CO., Colo., 60 Pac. 
Rep. 179. 


73. MORTGAGES—Foreclosure Sale—Rights of Junior 
Mortgagee.—Under Civ. Code Ga. § 2747, which does 
not require or permit ajunior mortgagee to become a 
party to a statutory proceeding to foreclose the senior 
mortgage, where the property has been sold in such 
foreclosure proceedings the remedy of the junior 
mortgagee is by a bill to redeem.—AMERICAN LOAN & 
TrRusT CO. v. ATLANTA ELECTRIC Ry. Co., U.S.C. C., 
N. D. (Ga.), 99 Fed. Rep. 313. 


74. MoORTGAGE—Foreclosure—Sale. — The purchaser 
or assignee of the purchaser of real estate at a sheriff’s 
sale acquires such an interest in the property as to 
entitle him to file a motion for the confirmation of the 
sale, with or without the consent of the sheriff, and 
the confirmation relates back to the date thereof.— 
PAYNE Vv. LONG BELL LUMBER Co., Okla., 60 Pac. Rep. 
235. 


75. MORTGAGES—Parol Evidence.—A deed absolute 
on its face, given assecurity for the payment of money 
constitutes a mortgage, and is governed by the law in 
relation to mortgages; and the agreement that it is 
executed as security may be in parol, and may be 
sbown by parol evidence.—BaLDUFF Vv. GRISWOLD, 
Okla., 60 Pac. Rep. 223. 


76. MUNICIPAL CORPORATION—Defective Sidewalks— 
Notice of Claim.—A city is liable to a pedestrian for 
injuries sustained by falling on a crosswalk, where the 
fall is occasioned by the rough and uneven condition 
thereof, caused by the accumulation of ice, snow, and 
dirt, though its dangerous condition is augmented by 
its icy and slippery condition, where such condition 
has existed long enough to raise a presumption of no- 
tice to the city.— PIPER V. CITY OF SPOKANE, Wash., 60 
Pac. Rep. 138. 


77. MUNICIPAL CORPORATIONS—Liability for Acts of 
Officers.—A municipal corporation is bound by the 
acts of its officers only when within the charter or 
scope of their powers. Acts outside of the powers of 
the corporation, or of the officers appointed to act for 
it, are void as respects the corporation, and such cor- 
poration is not liable therefor.—WALLACE Vv. TOWN OF 
NORMAN, Okla., 60 Pac. Rep. 108. 


78. MUNICIPAL CORPORATIONS—Street Improvements. 
—Where jthe owners of a majority of the frontage, 
within ten days after publication of the notice of a 
street improvement, filed written objections thereto, 
and no further steps were taken until the expiration 
of six months, when the board of supervisors ordered 
the work to be done without again passing a resolu- 
tion of intention so to do, the contract therefor was 
without authority, and no lien was created by the as- 
sessment therefor.—UNION PAVING & CONTRACTING CO. 
v. MCGOVERN, Cal., 60 Pac. Rep. 169. 


79. MUNICIPAL IMPROVEMENTS—Assessments in In- 
stallments.— Installments of assessments for municipal 
improvements, which are certified to the county au- 
ditor,and are due and payable within the year next af- 
ter the last day of September in any year, should be 





71. MASTER AND SERVANT—Neglig Independent 
Contractors.—A railroad company is liable for the 





pl d upon the duplicate of the county for such year, 
and collected as other taxes. The installmeats not so 
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due and payable should not be placed upon the annual 
duplicate until they become so due and payable.— 
MA4KELY V. WHITMORE, Ohio, 56 N. E. Rep. 461. 

80. NEGLIGENCE — Proximate Cause.—Plaintiff was 
injured by being thrown from a street car which left 
the track while going around a curve at a prohibited 
rate of speed, the flange on the car wheel breaking. 
Defendant’s witnesses testified that a perfect wheel 
would safely support a similar car running at a much 
greater speed. Held, that it was not error to submit to 
the jury the question of whether or not the excessive 
speed was the proximate cause of the injury.—JOHN- 
SEN V. OAKLAND, S. L. & H. ELECTRIC RY. Co., Cal., 60 
Pac. Rep. 170. 

81. OFFICE AND OFFICERS — Member of General As- 
sembly—Appointment to Federal Judgeship.—A mem- 
ber of the general assembly, who has accepted an ap. 
pointment to a federal judgeship, thereby, by force of 
section 4of article 2ofthe constitution, becomes in- 
eligible to a seat inthe general assembly, and ceases 
to be a member of that body, and is not entitled to pay- 
ment of salary thereafter.—STATE v. MASON, Ohio, 56 N. 
E. Rep. 468. 

82. OFFICE AND OFFICERS—Title to Office—Equity.—A 
court of equity had no jurisdiction to considera peti- 
tion to enjoin relators from entering a city office on 
the ground that, their appointment being invalid, their 
entry would deprive the city of prpperty, consisting of 
appurtenances to the office; since, such property be- 
ing incidental to the office, no private right was in- 
volved.—STATE Vv. WITHROW, Mo., 55 S. W. Rep. 460. 

83. PARTNERSHIP—Dissolution—Assumption of Debts. 
—Where defendant, upon the dissolution of a partner- 
ship with plaintiff inthe hotel business, assumed to 
pay allthe debts and liabilities of the firm, plaintiff 
conveying to defendant her interest in the hotel! prop- 
erty, defendant thereby assumed the payment of a 
note executed by her and plaintiff jointly for the pur- 
chase price of the property, the property having been 
purchased for partnership purposes.—HELLER V. HEL- 
LER, Ky., 55 S. W. Rep. 433. 

84. PARTNERSHIP—Powers—Mortgage.—One member 
ofa mercantile partnership has no right, over the ob- 
jection of another member, to (1) execute in the part- 
nership name promissory notes, due immediately, in 
settlement of partnership debts which had not ma- 
tured; or (2) to execute in the partnership name a 
mortgage upon its goods to secure the payment of 
such notes; or (3) tothus mortgage such goods to se- 
cure the payment of an individual debt of the partner 
signing the mortgage; or (4) to execute such a mort- 
gage for the purpose of obtaining his release either 
from such a debt or from his individual liability upon 
the debts of the firm.—H. Y. MCCORD Co. v. CALLAWAY, 
Ga., 55S. W. Rep. 171. 

85. PLEADING—Amendment—Action on Note.—Under 
Sand. & H. Dig. § 5769, providing for amending plead- 
ings to conform to the facts proved, where a note sued 
on was usurious, but was shown to be the last of a 
series of notes given to renew a note that was un- 
tainted with usury, plaintiff was entitled to amend its 
complaint.—BANK OF MALVERN V. BuRTON, Ark., 55S. 
W. Rep. 483. 

86. PRocEss—Service of Non-resident.—A State court 
is without jurisdiction to render judgment against a 
non-resident defendant in a suit inpersonam on a notice 
directed to such defendant, where the return recites 
non-residence of defendant and service without the 
State, and defendant did not appear in the suit.—HIN- 
TON Vv. PENN MoT. LIFE Ins. CO., N. Car., 358. E. Rep. 
181. 

87. PUBLIC LanpDs—Contest.—Rev. 8t. U. 8. § 2297, pre- 
scribing certain causes for instituting a contest before 
the land department, does not preciude:it from hear- 
ing contests for other causes, it being vested with 
power to determine all contests arising under the stat- 
utes granting aright to acquire title to the public lands 
of the United States. LAWRENCE V. POTTER, Wash., 60 
Pac. Rep. 147. 





88. QUIETING TITLE — Judgment—Direct Attack.— 
Where one claiming title through a city which had 
purchased property on foreclosure of a tax lien sued 
to try title against the original owner, who filed a 
cross-bill alleging that the court in the foreclosure 
proceedings had no jurisdiction, for the reason that he 
had not been cited and had not appeared therein, and 
asking that the cross-bill be taken as adirect attack 
on such judgment and proceedings, and offering to pay 
all sums due on such tax claim and costs, such bill was 
a direct, and not a collateral, attack on the foreclosure 
judgment, since, by joining the city as a party, defend- 
ant became a plaintiff, and was entitled to the same re- 
lief as if he had brought the suit.—SCANLAN Vv. CaMP- 
BELL, Tex., 55S. W. Rep. 501. 

89. RAILROAD COMPANY — Assumption of Risk.—A 
pedestrian who crosses a railroad, where there was a 
network of tracks, and which he knew to be unsafe, 
assumes the risk, so as to bara recovery for injuries 
caused by the backing of a train, where there was an- 
other crossing within 150 feet, provided with sidewalks 
across the tracks, and appliances to insure the safe 
passage of travelers.—REYNOLDS v. NORTHERN Pac. 
Ry. Co., Wash., 60 Pac. Rep. 120. 

90. RAILROAD CoMPaNY — Fires—Negligence.—Where 
fire negligently started on the right of way of one rail- 
road escapes and spreads to the right of way of an- 
other road, where it burns corn stored in cars belong- 
ing to the latter, the negligence of the latter in failing 
to movethe cars out of danger will not relieve the 
former from liability to the owner of the corn.—CHI- 
CaGO, ETC. Ry. CO. Vv. Ross, Ind., 56 N. E. Rep. 451. 


91. RAILROAD COMPANY—Invjury of Person on Track— 
Trespassers.—As between a railroad company and a 
trespasser on its right of way, no duty of care to avoid 
injury to such trespasser arises until those in charge 
of the train have discovered his presence on or dan- 
gerously near the track, and have reasonable cause to 
believe that injury will result unless the progress 
of the trainis arrested. That he might have been seen 
before he was, or that the train was running at a dan- 
gerous or illegal rate of speed, is merely evidence of 
negligence, which in such case does not give a right of 
action for the injury.—CLEVELAND, ETC. Ry. Co. Vv. 
TaRTT, U.S. C. C. of App., Seventh Circuit, 99 Fed. Rep. 
369. 

92. RAILROAD COMPANY — Street Railroad.—Where a 
pedestrian is standing near a car track at night, upon 
a frequented thoroughfare, giving no indication of an 
intention to cross, and attempts to cross only when a 
rapidly moving car is so near him as to render it prac. 
tically impossible for the motoneer to prevent its 
striking him, there can be no recovery of damages for 
the injuries sustained.—KNOKER v. CANAL & C. R. Co., 
La., 27 South. Rep. 279. 

93. REAL ACTION — Premises on Public Domain.—An 
action under the provision of section 4556, Rev. St., to re- 
cover possession of premises located on the public do- 
main, is not an action of ejectment, nor subject to the 
rules governing actions of ejectmcnt.—MAYDOLE v. 
WatTson, Idaho, 60 Pac. Rep. 84. 

94. RECEIVERS — Liability on Bond.—Whether or not 
a receiver has authority, without an order of court, to 
collect sale bonds payable to his order, if he does so, 
and the court approves his act by directing him to dis- 
tribute the fund, the sureties in his bond are liable for 
his failure to faithfully discharge that duty.—_Common- 
WEALTH V. LEACHMAN, Ky., 55 8. W. Rep. 430; 

95. RES JUDICATA—Persons Concluded—Adjudication 
of Boundary.—A judgment in an action between indi- 
viduals, determining that land claimed by one party 
under a filing made thereon as public land of the State 
was not public land subject to such filing, but was in- 
cluded within a tract previously granted, is not con- 
clusive upon the State, nor does it render the question 
res judicata as against one subsequently filing thereon, 
who was nota party or privy to the action.—PLaTT Vv. 
VERMILLION, U.S. U. C. of App., Fifth Circuit, 99 Fed. 
Rep. 306. 
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96. REs JUDICATA — Replevin and Trover.—The doc 
trine. of splitting of cause of action does not prevent 
one whose property is taken by a single trespass from 
maintaining replevin for so much of the property as is 
owned absolutely by him, and trover forthe remain. 
der, owned by him in common with another. One can- 
not testify to contents of an instrument whichis not 
produced, or the loss thereof accounted for.—HUFFMAN 
Vv. KNIGHT, Oreg., 60 Pac. Rep. 207. 


97. SALE—Breach of Contract — Measure of Damages. 
—Plaintiff, who was manufacturing out of cotton seed, 
by the same process, oil, meal, cake, hulls, and lint, 
all marketable products, soldto defendant, at a fixed 
price per ton, allthe cake and meal to be produced by 
the mill duringthe year. After receiving part of it, de- 
fendant gave notice that he would not accept any more, 
but plaintiff continued to manufacture it, and tendered 
the balance, which defendant refused. Held, that the 
measure of damages wasthe difference between the 
market value and the contract price.— SOUTHERN CoT- 
TON.OIL Co. Vv. HEFLIN, U. 8. C.C. of App., Fifth Cir- 
cuit, 99 Fed. Rep. 339. 


98. SaLE—Contract.—A contract for the purchase of a 
harvester recited that if,on one week’s trial, the har- 
vester should not work well, the buyer should give im- 
mediate notice, and allow seller time to send a man to 
put it in order, and that, if itdid not then work, it 
should be returned at once, and the buyer’s payments 
would be returned to him. Held,in an action to col- 
lect the price, where defendant set up failure of the 
machine to work well, that it was not necessary for 
the buyer to give notice of the failure within the week 
of trial, but it is sufficient if given promptly at the end 
ofthe week, after which the seller would have a rea- 
sonable time within which to make it work.—HOLT 
MFG. Co. v. DUNNIGAN, Wash., 60 Pac. Rep. 128. 


99. SALE — Delivery — Stoppage in Transitu.—When 
goods have been shipped by common carrier, and 
have arrived atthe point of destination, and notice 
thereof has been given to the consignee, who does not 
pay the freight, or indicate an intention to receive the 
goods, and the goods thereafter remain in the custody 
of the carrier, without any agreement that the carrier 
shall hold the same as agent or warehouseman for the 
consignee, there is no delivery tothe consignee, and 
the vendor may recover the goods by stoppage in 
transitu.—W HEELING, ETC. R. CO. V. KOONTZ, Ohio, 56 
N. E. Rep. 471. 


100. SPECIFIC PERFORMANCE.—Specific performance 
of a contract to reconvey stock on payment of debt for 
which it is held as collateral by defendant will not be 
decreed where the defendant is entitled to the stock as 
owner on rescission of a contract of exchange with the 
maker of the note, and plaintiff has paid nothing for 
the equity of redemption he seeksto enforce in the 
stock, and cannot be required to pay anything.— 
SHINKLE V. VICKERY, Mo., 55 S. W. Rep. 456. 


101. SPECIFIC PERFORMANCE — Contract. —It being 
legally possible for the owner of realty to sell and con- 
vey itto another at an agreed cash price, and at the 
same time secure the right to repurchase, and become 
bound so to do at a higher price, payable in the future, 
the law will enforce such a transaction when actually 
made.— FELTON V. GRIER, Ga., 35S. E. Rep. 175. 


102. TresPpass—Removal of Soil—Measure of Dam- 
ages.—The measure of damages for trespass consisting 
of an entering of plaintiff's close and carrying away 
soil is the value of the soil, no deduction being allowa- 
ble for a benefit resulting from a removal thereof.— 
WILLIAMS V. HaTHawar, R.1., 45 Atl. Rep. 578. 


103. TROVER AND CONVERSION — Evidence. —Where 
plaintiff's evidence in trover as to the value of prop- 
erty converted was confined to the time the property 
was taken, defendant cannot show that afterwards the 
condition of the property was altered, or its value de- 
creased.—BOUTWELL V. PARKER, Ala., 27 South. Rep. 
309. 





104. TRUSTS — Independent Corporations. —The act 
entitled “An act to define trusts,” etc. (93 Ohio Laws, 
p. 143), in so far as it forbids independent corporations 
to enter into combinations to restrict competition in 
trade with a view to exacting from consumers higher 
prices than would prevail under the conditions ef open 
competition, is an exercise of legislative power not re- 
pugnant to any limitation prescribed by either the 
State or federal constitution.—STATE V. BUCKEYE PIPE- 
LINE Co., Ohio, 56N. E. Rep. 464. 

105. TRUSTS AND TRUSTEES —Title of Trustee.—Where 
a husband conveyed land to a trustee and his heirs, 
who were entitled to the rents and profits, the trustee 
having power to convey the land in fee or to incumber 
it at the request of the wife, who had powerto appoint 
a new trustee at will, the legal title vested in the trus- 
tee, and not in the wife.—SCHIFFMAN v. SCHMIDT, Mo., 
55 8. W. Rep. 451. 

106. UNLAWFUL DETAINER—Abatement.—Pendency of 
action to quiet title by one who had merely been 
granted an equity of redemption, and therefore could 
not maintain the action, cannot be pleaded in abate- 
ment of an action of unlawful detainer.—MILLER V. 
HALL, Colo., 60 Pac. Rep. 194. 

107. VENDOR AND PURCHASER—Bona Fides.—It is the 
general rule that open, notorious, unequivocal and ex- 
clusive possession of real estate under an apparent 
claim of ownership is notice to the world of whatever 
claim the possessor asserts, but that this rule does not 
apply to a vendor remaining in possession, so as to re- 
quire a purchaser from his grantee to inquire whether 
he had any interest in the land conveyed.—SMITH V. 
PHILLIPS, Okla., 60 Pac. Rep. 117. 


108. VENDOR AND PURCHASER—Vacant Land.—Where 
the purchaser induced the vendor to include in the 
deed a strip of land which he had procured to be run 
out and surveyed as vacant land,and he has never 
been disturbed in the possession of that strip, the only 
relief to which he is entitled is a credit by the esti- 
mated cost of procuring a patent therefor.—POTTER V. 
CLEVINGER, Ky., 558. W. Rep. 4382. 


109. VENDOR’s LIEN NOTES—Assignment.—Where a 
vendor takes notes in payment of the purchase price, 
secured by a vendor’s lien, and assigns one of the 
notes, the assigned note is entitled to priority over the 
others.—DOUGLASS V. BLOUNT, Tex., 558. W. Rep. 526. 


110. WATER COMPANIES—Contracts.—A contract au- 
thorizing a company to construct and operate water- 
works, requiring the company, in case of accident to 
the pipes, to repair them within 48 hours after receiv- 
ing notice, and providing that in case of failure to do 
so the town shall not be liable for water rents till re- 
pair is made, and the company shall be liable for dam- 
ages to individuals caused by the condition of the 
pipes,the town cannot defeat all recovery, as for a 
breach of contract, because of occasional bursting of 
pipes.—GRAND JUNCTION WATER CO. V. CITY OF GRAND 
JUNCTION, Colo., 60 Pac. Rep. 196. 


111. WATERS—Possession of Lands and Streams.—The 
mere incidental backing of water up a stream, caused 
by the erection of adam across a river, used as a part 
of the canal system, such stream flowing into said 
river, and remaining in a state of nature, except as 
slightly raised by such backwater, does not constitute 
such an appropriation and use of the bed of the stream 
for canal purposes as to vest the fee of such stream in 
the State.—MILLER V. WISENBERGAR, Ohio, 56 N. E. 
Rep. 454. 

112. WILLS—Undue Influence.—An attack made upon 
a will, on the ground of incapacity of the legatees to 
receive the benefit of bequests therein, made because 
they arethe wife and children of the doctor who pro- 
fessionally attended the testatrix during the sickness 
of which she died, and are therefore reputed to have 
been interposed for him, cannot be sustained, in the 
absence of satisfactory evidence being administered 
that tbe same was made during that sickness.—Suc- 
CESSION OF BIDWELL, La., 27 South. Rep. 281. 





